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IV.

Overview of the Arrest and Release of Ships
under Nigerian Laws: Practices and Procedures

Bose Lawal®

Introduction
SHIPPING IS OF ENORMOUS IMPORTANCE TO the economic wellbeing of Nigeria. This
makes ship an important object in the sustenance of Nigeria’s economy. The definition
section of the Admiralty Jurisdiction Procedure Rules 1993 defines ship to include any
description of vessels used in navigation.” A ship can also be defined as a vessel of any
kind used or constructed for use in navigation by water, in whichever way it is propelled
or moved. Thus, ship includes a barge, lighter, drilling rig, hovercraft, an offshore in-
dustry mobile unit, and a vessel that has sunk or is stranded and the remains of such
vessel. It however excludes a vessel under construction that has not been launched.’
As a human being has certain constitutional rights amongst which is the freedom
of movement, with limitation attaching thereto,” so also does international communities
recognize the freedom of a ship to berth and conduct its commercial activities. Howev-
er, the freedom attaching to a ship can sometimes be restrained. The restraint may arise
as a result of any claim or dispute on the ship which results into its being detained or
arrested. Similarly, the Nigerian Admiralty Court recognizes situations whereby claims
are presented by a receiver against a vessel without the owner, charterer or other person

1 Bose Lawal lectures in the Department of Business Law, Lagos State University.

2 Order 1, Rule 3 of the Admiralty Jurisdiction Procedure Rules, 1993, now Admiralty Jurisdiction
Procedure Rules, Cap. A5, Laws of the Federation of Nigeria, 2004.

3 Section 25(1) (a)—(d) of the Admiralty Jurisdiction Act, Cap. A5, Laws of the Federation of Nigeria,
2004. See also, Section 26(1) of the Admiralty Jurisdiction Decree 59 of 1991, now Admiralty Jurisdiction
Act, Cap A5.

4 See Section 41(1) of the 1999 Constitution, which confers right to freedom of movement on every citizen,

and Section 41(2), which imposes restrictions on the right.



Bose Lawal Arrest and Release of Ships: Practices and Procedures | 4

having a relationship with the vessel being joined as party to the proceos:dings.5 This pa-
per therefore seeks to analyze the position of Nigerian laws regarding the arrest and re-
lease of a ship. What procedure should be taken when there is any claim or dispute over
a particular ship? Who has locus standi to arrest such action? Which court has jurisdic-
tion to entertain the action, and what remedy does an aggrieved party have? In addition,
this paper looks at the provisions of the Nigerian laws regarding the circumstances un-
der which an arrested vessel may be released and the proper reparation where there ex-
ists wrongful arrest of a ship.

This paper consists of an introduction, the legal framework guiding the practic-
es and procedures for the arrest of ships in Nigeria, the types of action under Nigerian
admiralty laws and claims that may fall within the Laws. The paper also specifies the
relevant party whose ship may be arrested, caveat against arrest of ship and security for
costs. The paper further analyzes the procedures and conditions under which an ar-
rested ship may be released as well as proper reparation where there is wrongful arrest
of ship. This paper ends with conclusion to the effect that there should be concise, un-
ambiguous, and non-conflicting statutory provisions and guidelines regulating the ar-
rest of ships.

The Legal Framework for Arrest of a Ship

Internationally, the International Convent1on for the Unification of Certain Rules Relat-
ing to the Arrest of Sea-Going Ships, 1952° governs the arrest of ships, while the Inter-
national Convention on Maritime Liens and Mortgages, 1993 governs maritime liens.
Although, Nigeria is a signatory to both conventions, however, it has not domesticated
the provisions of either of the conventions. At the national level, initially, there was no
comprehensive law setting out the jurisdiction of Nigerian courts in admiralty matters.
There were also disputes between the Federal High Court and the state High Court
with respect to which of the two courts possesses jurisdiction on maritime clalms The
status quo remained until the emergence of the Admiralty Jurisdiction Decree,’ in 1991
which appears to have laid the matter to rest. Currently, the legal regime for the arrest of
ships in Nigeria are the Federal High Court Rules, the Constitution of the Federal Re-
public of Nigeria 1999, the Admiralty Jurisdiction Act, 2004, and the Admiralty Jurisdic-
tion Procedure Rules, 2004. Both the Admiralty Act and the Admiralty Rules make provi-
sions for the proprietary maritime claims and general maritime claims. Also, the former
sets out, among other things, the circumstances in which an action in rem® can be val-
idly maintained and also defmes the circumstances where any admiralty action’ can be
validly brought in Ni 1gerla O The exclusive jurisdiction in admiralty causes and matters
is conferred on the Federal High Court, as the 1999 Constitution provides that—

In particular, with respect to admiralty actions in personam.
The Convention is popularly known as the Brussels Convention on the Arrest of Sea-Going Ships 1952.
Admiralty Jurisdiction Decree, supra, note 2.

This is an action in which the plaintiff is entitled to an arrest of a ship or cargo. See Chudi Nelson Ojukwu,
“Arrest and Detention of Ships and Other Property in Nigeria” (Summer 2004) 28 Tul. Mar. LJ 249.

9 Whether in rem or én personam.

10 These laws came into being as a result of the steps taken by the Babangida military government with
the promulgation of Admiralty Jurisdiction Decree 59 of 1991 and Federal High Court (Amendment)

W N oD
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Notwithstanding anything to the contrary comtsumes s #hes Comstitution and in
addition to such other jurisdiction as may be comfiesmed spem i by an Act of the
National Assembly, the Federal High Court shall Sawe s exercise jurisdic-
tion, fo the exclusion of any other court'® in covil comses s matters . . .

(g) any admiralty jurisdiction, including sheppeme s sssssation on the
River Niger or river Benue and their effisents am am such other inland

- 12
water way ... and carriage by sea.

Buttressing this provision, the Admiralty Act prossdes St “seswithstanding the pro-
visions of any other enactment or law, the court shall #s Ssum the commencement of
this Act, exercise exclusive jurisdiction in admiralty casses or matters, whether civil or
criminal.”!® The interpretation section of the Act  defmes court to mean “the Federal
High Court.”!® In Nigeria, there is only one federal hagh eomrt. ™ with various judicial
divisions for convenience. Admiralty proceedings mas Bamewer be filed in any of the ju-
dicial division of the court wherein the ship is located Defimine the extent of the ad-
miralty jurisdiction of the Federal High Court, the Adsssalty Jurisdiction Act stipulates
that “the admiralty jurisdiction of the Federal High Camst _ imcludes ... jurisdiction to
hear and determine any question relating to 2 proprietary ssterest in a ship or aircraft or
any maritime claim specified in section 2 of this Act. ™

All the above provisions confirm the exclusse jumsdiction of the Federal High
Court on admiralty matters in which the arrest of shaps & ame. Having known the stat-
utes regulating the arrest of ships and the court hawing enclusse jurisdiction to adjudi-
cate on the matter, what then are the steps to be taken i effecting such arrest? Also, the
conditions to fulfill before a ship could be justifiably arvested are subject of discussion
in the following paragraphs.

Procedures for Arrest of Ship in Nigeria

"There are no express constitutional or statutory prowissons in Nigeria defining the term
“arrest.” However, the 1952 Brussels Convention on the Arrest of Sea-Going Ships, of-
ten resorted to by both the English and Nigerian courts, " defines “arrest” as “the de-
tention of a ship by judicial process to secure a maritime clasm. but does not include the
seizure of a ship in execution or satisfaction of a judgment. ™" This definition is how-
ever narrower because under Nigerian law ships can be arvested in satisfaction of judg-
ment debt. Commenting on the limitation of the definition, Sanyaolu, |, in the Al-Ak-

Decree 60 of 1991, both coming into force Dec. 30, 1991 Another Smprosement also came when Admiralty
Jurisdiction Procedure Rules 1993 was made.

11 Emphasis mine.
12 Section 251(1)(g) of the 1999 Constitution. See also, section £2 of the Coastal and Inland Shipping
(Cabotage) Act 2003.

13 Section 19 of the Admiralty Jurisdiction Act.

14 Section 25 of the Admiralty Jurisdiction Act.

15 Section 25(1) of the Admiralty Jurisdiction Act.

16 See section 249(1) of the 1999 Constitution.

17 Section 1(1) (a) of the Admiralty Jurisdiction Act.

18 See M/V Da Qing Shan & 3 Ors v. Pan Asiatic Commodities Lid. (1991) 8 NWLR, 354 at 367.
19 Article 1(2) of the 1952 Brussels Convention on the Arrest of Sea-Going Ships.

[60] LASU LAW JOURNAL | Volume 7, No. 1
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bar case,”’ held that the definition of arrest in Article 1(2) of the Brussels Convention is
hmited only to prejudgment arrest. Under Nigerian law, any ship may be arrested, but
proceedings in rem against government ships or property are disallowed and the arrest,
detention or sale of government ship or property are also exempted from arrest.”! How-
ever, government ship is defined to exclude ships belonging to a corporation that is an
agency of the government.22

Once an applicant has ascertained that his claim falls within the meaning of a
maritime claim as defined by the Act,” he may commence the proceedings in the Fed-
eral High Court in the judicial division covering the port or area where the ship is lo-
cated by the issue of writ of summons which must be endorsed suitably to reflect the
appropriate claim made.”* The writ must specify a relevant person in relation to the
maritime claim concerned as a defendant, by reference to ownership or other relation-
ship to the s.hip.25 The writ amongst other documents filed in the action i rem shall
contain the heading “Admiralty Action in Rem.”?® Once the writ is issued, any subse-
guent change in the ownership of the ship will not affect the plaintiff’s statutory right of
action. However, the jurisdiction of the court is invoked when the writ is served on the
res and warrant of arrest executed, and not when the writ 1s issued.?’

Under Nigerian admiralty law, there are two types of actions available—the action
m personam and the action in rem. 28 In Anchor Ltd. v. The Owners of the Ship Eleni,”
the Supreme Court remarked that an action z 7em is one in which the subject matter
is itself sought to be affected. In such actions, the claimant is enabled to arrest the ship
and to have it detained until the claim has been adjudicated upon, or until security by
bail has been granted for the amount, or for the value of the property proceeded against,
where the value is less than the amount of the claim. Whilst all cases within the admi-
ralty jurisdiction may be brought n personam, not all cases within that jurisdiction can
be brought i rem. An arrest in admiralty practice is peculiar to the vessel and thus dif-
ferentiated from the owners of the vessel. Remarking on this, Fletcher Moulton, L.].,
said that an action in rem 1s—

an action in which the owners may take part if they think proper in the defense
of their property, but whether they will do so or not is a matter for them to de-
cide, and if they do not decide to make themselves parties to the suit in order
to defend their property, no personal liability can be established against them
in that action,*

2 (1990-1993) 4 NSC, 251 at 255.

21 Section 24(2) of the Admiralty Jurisdiction Act.

2 Ibid., section 24(4).

3 See section 2 of the Admiralty Jurisdiction Act which defines what maritime claims are.

24 Order II, Rule 2(1) of the Admiralty Rules.

35 Ibid., Order IV, Rules 1 & 2.

2% Ibid., Order IT Rule 3.

/| See The Banco (1971) Probate 137 at 153.

28 The former is an action against persons who are usually the owners of the ship that gave rise to the cause
of action, while the latter is an action against a res or property, which is usually the vessel or ship itself
but may also be the freight or cargo or proceeds of sale of a vessel.

2 (1956) 1 NSC, 16.

3 The Burns (1907) Probate 137 at 149.

LASU LAW JOURNAL | May/June 2010 [61]
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Although the effect of an action in rem is to bring the owner of the res before the court
to defend his property, thus imploring him to answer to the judgment of the court to the
extent of his interest in the property,31 this does not in itself change the nature of the
proceedings so as to be, in form, an action against the res; and in substance, a proceed-
ing against the owners.>

Prior to the coming into force of Admiralty Jurisdiction Procedure Rules, applica-
tions for the arrest of ship in Nigeria were brought mainly under the provisions of Or-
der XXI, Rule 1 and Order XLVII, Rule 2 of the Federal High Court (Civil Procedure}
Rules 1976, wherein the court exercised discretion on whether or not to order the arrest
of a ship depending on the peculiar facts and circumstances of each case.” The provi-
sions of the Admiralty Rules are however elaborate on how a ship may be arrested. The
Rules provide—

A party to a proceeding commenced as an action i rem may by motion ex-par-
te apply for an arrest warrant in respect of the ship.... The application shall be
supported by an affidavit of the applicant or of a solicitor or agent of the appli-
cant, which shall disclose a strong prima facie case.>t

From the provisions of the above rule, it is noted that for an applicant to success-
fully be issued an arrest warrant for action that was commenced n vem in the Federal
High Court, he must satisfy certain criteria. First, he must establish to the satisfaction
of the court that his action was commenced i rem. Second, he must apply by motion
ex-parte. Third, his application must be supported by an affidavit of either himself (the
applicant), his solicitor or agent, and fourth, his affidavit must disclose a strong prima-
facie case. For an affidavit to reveal a strong prima-facie case, the applicant’s affidavit
must, among other things, state the nature of the claim, that the ship 1s within the ju-
risdiction of the court, and that the ship may leave the jurisdiction of the court at any
time, thereby depriving the applicant of his prejudgment security. In James Cook Ship-
ping Company Ltd. v. Owners of the Vessel M/V Mulhem and Anor., Anyaegbunam, C.J..
dismissing an application for the arrest of a ship, observed—

No court would order the arrest of any ship as a matter of course. A case, a pri-
ma facie case, for the arrest must be made out by the party applying. I must
state that I have never come across any action more ill-received and carelessly
formulated. In the result, I would refuse it

The warrant of arrest, although may be applied for after the issuance of a writ of
summons, but in practice it is simultaneously applied for with the writ. In M/V Da Qing

31 Madarikan, J.S.C (as he then was), in Chief Registrar, High Court of Lagos State and Anor. ». Amos
Nawvigation Ltd. (Qwners of Vessel Bellatriz 1) 1976 1 ANLR, 11, Par. 10 at p. 20.

32 Abiola, O. Falase Aluko, “The arrest of the MV Abuja—Issues Arising,” (1998), Modern Practice Journal
of Finance and Investment Law, 2(2): 18 at 21.

33 The exercise of the court’s discretion is preceded by an application by the plaintiff supported by an
affidavit of facts.

34 Order VI, Rues 1(1) & (2) of the Admiralty Jurisdiction Procedure Rules.
35 (1986) FHCLR, 43 at 48.

[62] LASU LAW JOURNAL | Volume 7, No. 1
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Shan v. Pan Asiatic Commodities Ltd.,*® the Court of Appeal stated that once an action
e rem 1s available, a plaintiff who has duly taken steps to procure a writ or a defendant
who counterclaims may, even before service of the writ, apply for a warrant of arrest of
8 ship against which the action is brought or against the sister-ship, as the case may
B¢’ The main objective of a pretrial arrest of a ship is for the ship to serve as a secu-
=iy for judgment and costs, which the plaintiff hopes to obtain in the substantive suit
W which the ship or sister ship is the subject matter. Confirming this fact is the obiter
wctum of Mohammed, J.C.A., in the M/l S. Araz & Anor. v. N.V. Scheep & Anor3® He
ced—

As could be seen from the particulars of claim and the affidavit in support of
the ex-parte motion to arrest the ship, the sole purpose for instituting this ac-
tion is to obtain security from the appellants to ensure payment of any arbitra-
tion award in favor of the respondents. Also, the reason for the arrest of the
ship was to ensure that the appellants provide security in the form acceptable
by the respondents.39

The execution of an arrest warrant is only by the Admiralty Marshal who must,
subject to the Admiralty Jurisdiction Act and the Admiralty Jurisdiction Procedure
Rules, have custody of the ship.40 In discharging his duties, he must not be interfered
with. In Universal Fishing Co. Ltd. v. The Owners of the Ship Polar,*! the court held,
mter alia, that interference with the officer while discharging his duties amounts to
contempt of court and it is punishable. An arrest warrant shall not be executed on a
ship unless the writ in the proceeding concerned has previously been served or is to be
served concurrently with the execution of the warrant, on the ship.42 To effect service
on a ship, a sealed copy of the arrest warrant, the writ of summons and the statement of
claim must be securely affixed on the mast of the ship or some other conspicuous part
of the ship, or by delivering same to the master of the ship43 on any day of the week. ™
Substituted service of the writ or warrant that is to be served on a ship 1s however not
allowed.®’

The socioeconomy of ship owners are taken into circumstances under Nigeria’s
admiralty law. This 1s because, where a ship 1s arrested, none of the parties 1s under
duty to pay port charges or dues. The statutory protection 1s found in Order VIII, Rule
2(1), which provides that “...whilst a ship is under arrest, no port or other dues shall be
payable by an interested person to any person, and no application for the same shall be

Supra, note 17.

Ibid., at 366.

(1996) 5 NWLR (pt. 447) 204 (C.A.).

Ibid., at 224, para. F.

Order VII, Rules 4(1) & Order VIII, Rule 4(1) of the Admiralty Rules.

FRC/PH/15/77 unreported decision of the Federal High Court, Port Harcourt, dated 14/3/78.
See, Order VII, Rules (4) (2) of the Admiralty Rules.

Order V, Rule 1.

Order V, Rule 9.

Order V, Rule 8.

SEEREEBREYY
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entertained by the court.” 0 Despite this provision, however, section 56 of the Nigerian
Ports Decree No. 38 of 1999* provides that:

... the Authority shall levy such harbour dues and rates it may deem fit on ev-
ery ship—
(a) entering or leaving a port or the approach to a port in respect of the
passengers, animals, or cargo carried on the ship;

(b) arrested on any berth or place within the port....

Section 56 of the Nigerian Ports Decree is therefore a contravention on the laws regu-
lating admiralty matters.*® Although, the court in NP4 v. M/V S. Araz and Anor.*® held
that a vessel under arrest 1s not liable to pay port charges or dues and that before the
Nigerian Ports Authority (NPA) can exercise the power conferred under the provision,
the ship must either be entering a port or approaching a port, not that one arrested. But
with the provisions of section 56(1) (b), it is definite that arrested ships are involved. It
is the recommendation of this writer that there must be a concise, uniform, non-con-
flicting and unambiguous statutory provisions regarding whether arrested ships shall
be liable to harbor dues and rates or not.

To successfully effect an arrest, the ship to be served with court processes for
purposes of being arrested must be the erring ship or her sister ship. The most dis-
turbing 1ssue is how do we determine a sister ship or which ship to arrest? Determining
the ship to be arrested is very important in order that an arrestor will not be liable for
wrongful or needless arrest of ship. This 1s considered next.

The Relevant Party
An arrest of a ship is only legitimate where the person liable for action leading to the ar-
rest of the ship is at the same time the beneficial owner, demise charterer or in posses-
sion or control of the erring vessel or the sister ship. Thus, where a sister ship is found
within Nigerian territorial waters, it may be arrested in place of the erring ship on the
condition that the “relevant person” is also the beneficial owner in respect of all shares
in the sister ship.5O But, as a result of the fact that the arrest of sister ship forestalls ship
owners or erring ships from escaping the long arms of the law, in recent times, ship
owners register their ships in the name of different companies, thus making it impos-
sitle for a sister ship owned by the same person or company to be arrested since it is
owned by different corporate entity. Thas tactic is employed to circumvent the concept
of sister ship.

Under the South African Admuralty Junisdiction Regulation Act of 1983,51 the veil
of ir corporation is pierced through to discover the shareholders in a company owning
the ¢ ister ship where attempt is made by the defendants to circumvent the concept of

46 Order VII, Rule 2(1).
47 Now Section 56, Nigerian Ports Antherity Set Cap N138 LFN 2004.

48 The Nigerian Ports Authority Act conirasemes Saih (e Admiralty Jurisdiction Act and the Admiralty
Jurisdiction Procedure Rules.

49  (1996) NSC 138.

50 Note that a writ may identify more thas sne i &= & sister ship. See also Order IV, Rule 3of the
Admiralty Jurisdiction Procedure Bales

51 The South African Admiralty Jurisdiction Sesulston et 1953

[64] LASU Law JourNAL | Volume 7, No. 1
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sister ship by evading the responsibility of holding down the sister ship where the of-
fending ship is nowhere to be found.>* This writer humbly suggests that Nigeria should
borrow leaf from the South African admiralty law by enacting similar provision that will
aid the Federal High Court to pierce through the veil of incorporation to discover the
shareholders of the company owning the erring ship and the sister ship.

A person seeking to arrest a ship in Nigeria’s territorial waters must satisfy the
Federal High Court that his claim qualifies as a “maritime claim.”*® Maritime claim
comprises of maritime liens, the proprietary maritime claim, and a general maritime
claims which give rise to statutory maritime liens. They are briefly discussed as follows:

Maritime liens: These are claims that are intrinsic to the vessel and follow it
about everywhere during its lifetime, irrespective of sale and new ownership. It is a
claim or privilege on maritime 7es in respect of service done to it or injury caused by it.
A maritime lien travels with the 7es into whosoever’s possession it may come, and even
in cases where the res may have been purchased without notice of the lien.”* Thomas
Gilbert Carver notes that “a maritime lien attaches to the property from the time the
claim first arises, and clings to it without regard to the persons who may have possession
and notwithstanding any transfers of the general rights in the property.”55 Thus, mari-
time liens are claims relating to salvage, damage done by a ship, wages of the master or
a member of a crew, or master’s disbursements.>’

Proprietary Claims: These include claims relating to the possession, or a title
to or ownership of a ship or a share in it or mortgage of its freight,57 a claim between co-
owners of a ship relating to the possession, ownership, operation or earning of a ship,58
a claim for the satisfaction or enforcement of a judgment given by any court against a
ship or other property in an admiralty proceeding in rem,” and a claim for interest in
respect of the above-mentioned claims.®

General Maritime Claims or Statutory Liens: These may be brought as ac-
tions in rem against a ship or other property where the conditions stated in section 5(4)
of the Admiralty Jurisdiction Act are fulfilled, namely:

L That the claim must have arisen in respect of ship;

ii.  That there is a valid claim i personam against the owner or charterer

in possession of the ship when the cause of action arose;

iii.  The person liable i1z personam 1s at the time the action is brought

the beneficial owner of that ship as regards all the shares in it, or the

charterer of the ship under a charter by demise®!; or

See also Belfry Marine Ltd v. Palm Base Maritime SDN BHD 1999(3) SA, 1083 (SCA).
See, generally, Section 2 of the Admiralty Jurisdiction Act.

Abiola, O. Falase Aluko, 31 at 24.

Thomas Gilbert Carver, Carriage of Goods by Sea (12th ed.) Vol. 2, par. 1383 at 1172.
Section 2 (3) (a), (g), (p) & (r) of the Admiralty Jurisdiction Act.

See Section 2 (2) (a) (i) to (iv).

Section 2(2) (b).

Section 2 (2) (c).

Section 2(2) (d).

MV Araz v. LPG Shipping SA (1996) 6 NWLR (pt. 457) 720 (C.A.).

2EEREBHYUNR
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iv. A sister ship which is owned by the person liable in personam as regards
all the shares therein.®

The person who fits the above stated conditions is known as the “relevant person”
and it is this relevant person whose vessel is liable to be arrested. Failure to comply with
the statutory provisions regarding the arrest of ship belonging to the relevant person,
will vitiate an action, thereby resulting in the discharge of the ship. So, a relevant per-
son is “a person who would be liable in claim in a processing commenced in an action
m personam.”(’3 As noted above, a beneficial owner will also qualify as a relevant person.
Thus, in Sugar Exporters London Ltd. & Ors. v MV Fairwind & Ors. %% a beneficial
owner was held to be a legal owner or an equitable owner or the person who has full law-
ful possession and control and has all the benefits and use of the ship which a legal or
equitable owner would normally have. '

Confirming the significance of a beneficial owner, in M.V, Araz v. LPG Shipping
SA,% an arrest of a ship was set aside and the ship became released because the per-
son who would have been liable in an action in personam was not the beneficial owner
of the vessel. Interpreting the provisions of the law in National Oil & Chemical & Mar-
keting Plc. V. MX Dev. Ltd.*® the Supreme Court said that the plaintiff must establish
at the institution of the action that the defendants in the suit must either be named as
the beneficial owner of the vessel or that he is a charterer of the ship under charter by
demise. The court further held:

A plaintiff who wishes to sue on a bill of lading has the heavy onus of finding
out the proper party to be sued, namely, the owner of the vessel or the demise
charter. It seems to me therefore that the onus is on the plaintiff /respondent to
prove that they have complied with the provisions of section 5(4) of the Admi-
ralty Jurisdiction Decree 1991 by bringing the action against the owner or the
charterer of the ship by demise. This, in my view, they have failed to do. I am of
the view that exhibits Vol. 1-Vol. 6 have not assisted the court on the issue. As
the plaintiff/respondents have negligently failed to search for the proper party
to be sued, namely, the owners of M/T Phoenix. I therefore have no difficulty in
granting the release of the vessel.®’

With the above decision, the apex court granted the release of the ship. Also, in Ibra-
him v. Habu,®® the court held that “the effect of noncompliance, with the absence of any
special leave given by the court, is that any proceedings, hearing and final determination
in such circumstances will be vitiated by the noncompliance.”

Similarly in 1995, a decision was made in M/V S. Araz v. Scheep,69 wherein

62 The relevant time for determining the ownership of sister ship is when the action is brought.

63 Section 25 of the Admiralty Jurisdiction Act.

64 Vol. 7, NSC, 330. See also The Andrea Ursula [1971] 1 All ER, 821.

65 Supra, note 60.

66 (1990-1993) 4 NSC, 260 at 263.

67 Ibid.

68 [1993] 5 NWLR (pt. 295) 570. See also Oyebade v. Ajayi (1993) 1 NWLR (pt. 269) 313 at 331-332.
69 Supranote 37.
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Nwaifo, ].C.A,, said that “I am of the view that the court will not have jurisdiction to ar-
sest a ship when no proper action i vem is before it.” Thus, it is firmly rooted that fail-
wre to sue the relevant person would be fatal to the arrest of ship as it affects the juris-
&ction of the court. Where this occurs, the court can do nothing but to order the release
Wt the ship where it has been arrested.

In some instances, relevant person being the defendant whose ship is to be ar-
sested, or any interested party, may want to prevent the arrest of a ship. This act of the
“efendant is termed “caveat against arrest.” In doing this, the question arises as to the
steps he must take to prevent the arrest and what is the provision of the law in this re-
spect? This is considered next.

Caveat Against Arrest and Security for Costs

Where a person wishes to prevent the arrest of a ship and undertakes to enter an appear-
ance in any action which may be instituted against a ship, he is, after the commence-
ment of the action, required to file a caveat. The caveat may be in form of bail bond or
some forms of securi‘cy,70 and may be filed in the registry of the Federal High Court.”' In
the Admiralty registry, there is a caveat book in which all caveats against arrest of ships
are registered. Where a caveat is entered in respect of a particular ship selected for ar-
rest, this does not however prevent arrest. The plaintiff can proceed but does so at his
peril. According to Mike Igbokwe,72 it is pertinent to search the caveat register to see
whether there is a caveat against arrest registered in respect of a ship before applying
for a warrant of arrest. I humbly share the same view with the learned writer as the con-
duct of caveat search by legal practitioners will go a long way to avoid the rigorous proof
of “good and sufficient reason”” for arresting in the face of the caveat.

In similar manner, there is statutory protection given to ship owners in the form
of counter-security to arrest a ship. Thus, an applicant for an arrest order may be re-
quired to give security for costs on the application of an interested person where the
claim is in excess of one million naira or its foreign currency equivalent or where the
plaintiff has no assets in Nigeria.F/4 The form of security required is usually a deposit of
the sum specified by the court, or a guarantee supplied by a protection and indemnity
(P&I) club, an insurance company of repute or a bank.” In M/V S. Araz v. LPG Ship-
ping SA, 7 the claim of the plaintiff was in excess of one million naira and there was un-

70 Order 1, Rule 1 of the Admiralty Jurisdiction Procedure Rules.

71 Ibid., Order VI Rule 1. A bail bond can be provided to the court, although, this is not so commonly done. A
bail bond and other types of security differ in that under a bail bond, the court is empowered to “call it in”
(see Christopher Hill, Maritime Law (Lloyd’s of London Press Ltd. 1989, 3rd ed. at 130)), whereas other
types of security are given to the claimant who would eventually be obliged to bring action to enforce
the guarantee if the guarantor subsequently displayed reluctance to honor the guarantee in accordance
with its terms. A common form of security being used, however, is a written undertaking by a protection
and indemnity (P&I) club or a bank or reputable insurance company doing business within Nigeria, to
satisfy any judgment for the amount specified in the caveat, (see, generally, Order VI of the Admiralty
Jurisdiction Procedure Rules. Also, note that an undertaking once given cannot be withdrawn.

72 See Mike Igbokwe, “Arrest of ships and release—A Synoptic Guide on Procedure and Laws,” paper
presented at the 11th workshop series of Alpha Jurist Continuing Legal Education Department, held June
5-6, 2003, at Port Harcourt, Rivers State, at 9.

73 Igbokwe, op. cit.

74 Order 10, Rule 1 of the Admiralty Jurisdiction Procedure Rules.

75 Ibid., Rule 2.

76 Supra, note 60.
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controverted affidavit evidence that he had no assets in Nigeria, the Court of Appedl
reversing the decision of the trial judge, held that the plaintiff should have made se
rity for cost.”” Tt is of interest to note that the essence of this rule is to prevent frivoloss
application for arrest of ship and to avoid any form of embarrassment. To determine the
quantum of security to be provided, the court must have regard to all the circumstances
of the case and must not restrict itself to the costs of the legal proceedings.78 Howevez.
the security must cover the amount of “claim with interest and costs on the basis of ..
reasonably arguably best-case.” In determining the plaintiff’s arguable best-case, the
particulars of the claim must indicate how the figure claimed is arrived at.>’

Where a ship is arrested, it remains so from the time the warrant of arrest is exe-
cuted until the ship is lawfully released from arrest or sold by the order of court. Howes=
er, the Admiralty Rules provide for occasions by which an arrested ship may be released.
as discussed below.

Release of Ship from Arrest
There are many ways through which an arrested ship may be released. First, the regis-
trar of the Federal High Court, in the exercise of his discretion upon a written applica-
tion by a relevant person for such release, may release an arrested ship. The discretion
is nevertheless based upon the court’s satisfaction that an amount equal to the amount
claimed or equal to the value of the ship (whichever is less) has been paid into court, or
a bail bond for an amount equal to the amount claimed or equal to the value of the ship
(whichever is less) has been filed in the proceeding. When this condition is satisfied,
the registrar may release the ship from arrest.’! However, where the ship has been ar-
rested in a proceeding concerning a claim for salvage, unless the value of the ship un-
der arrest has been agreed between the parties or determined by the court, the registrar
must not release the ship. Second, where, in a proceeding, the party on whose applica-
tion a ship was arrested consents in writing to the release from arrest, the ship will defi-
nitely be released. In this instance, there is an obligation on the registrar to release the
ship. This is different from the above-mentioned instance where he uses his discretion
for the release of the ship.

Third, when a ship has been arrested in a proceeding which has been discontin-
ued or dismissed, the court, in the exercise of its discretion, may82 release the ship. It
is respectfully submitted that legislators should amend this section by removing the
“may” clause which results in court’s discretion in releasing the ship so that when the
suit being the basis of an arrest order is discontinued or dismissed, the arrested ship
must be released from arrest. This will prevent unnecessary exercise of discretionary
power, and there will be uniformity in the application of the rule.

Fourth, party to a proceeding may apply to the court for the release of a ship which
is under arrest in connection with the proceeding. This, however, is not automatic as

77 Ibid., at 735, paras. D-F.

78 Order X, Rule 3of the Admiralty Jurisdiction Procedure Rules.

79 MV S. Araz v. LPG Shipping SA, supra, note 60 at 734, paras E-G.
80 Ibid.

81 Order IX, Rule 1(1) of the Admiralty Jurisdiction Procedure Rules.
82 Emphasis supplied. See Order, IX Rule 1(4).
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. e court has the discretion to release or not.> It needs be noted that the Admiralty
Bules provide no guide as to what the Admiralty judge must consider in granting a re-
Jease order.®* But in practice, in the course of exercising its discretionary power, the
Federal High Court is guided by two fundamental principles. The first of these is the
principle based on the value of vessel. This principle was applied in Delta Steel Com-
pany Ltd. v. The Owners of the Ship Aditya Probha and the Master of the Ship Aditya
Probha.”® In this case, the court stated that where the court adopts the value of ves-
sel principle in fixing the amount of security for the release of the ship, the court would
have to decide which of the valuation report to accept, whether that of the ship-owner or
the claimant.®® The second principle guiding the discretion of the Federal High Court
is the reasonable arguable best-case. In this instance, the court will fix a sum of money
that would provide sufficient security to cover the amount of claim and cost. 'The Court
of Appeal adopted this principle in the case of S. Araz No. g

Nevertheless, when invoking any of the two principles, the circumstances of each
case must be put into consideration. Thus, Belgore, C.J. of the Federal High Court (as
he then was), said:

Without attempting to lay down any criteria, [ am of the view that in the cir-
cumstances of this case, particularly considering the claim, the parties and the
cause of action, the principle of value of the vessels should be adopted.”88

It is this writer’s view that the value of the vessel principle should be the only principle
guiding the court in the release of ship. This is based on the fact that the res is what is
to be given security for in exchange for its release and nothing more. Thus, the value of
the res should be exchanged for it. The claimant can however make his total claim and
cost if successful in the substantive action. In addition, adopting the reasonable argu-
able best-case principle will be tantamount to breaching the provision of the Admiralty
Jurisdiction Act, which states that “where in relation to a proceeding commenced under
this Act, a party unreasonably and without good cause demands excessive security in re-
lation to the proceeding, the party or person shall be liable in damages.. e

Where a ship arrested in a proceeding on a maritime claim has been released,
it cannot be re-arrested in the proceeding in relation to the same claim, except where
the owner has defaulted in the performance of a guarantee undertaking given to pro-
cure the release of the ship from the earlier arrest or where exists some other sufficient
reason[s].90 It must be noted that it is the duty of the party applying for the release of
an arrested ship to pay the fees and expenses already incurred or to be incurred by the
Admiralty Marshal or make adequate arrangements with him for the settlement of such

83  Order IX, Rule 2 (1) and (3).

84 Wilson Inam, “Principles Governing Security for Costs in Admiralty Claims” (Feb.—Apr. 1998), Maritime
Newsletter, Vol. XXI at 17-18.

85 (1990) FHCLR 10.
86 Ibid., at 15.

87 Vol. 6 NSC, 149. See also Funinion Ltd. v. The MV Briz and Anor. (1997) 10 NWLR (pt. 523) 95 at
104-105.

88 Delta Steel Company Ltd. v. The Owners of the Ship Aditya Probha and Anor., supra, note 84.
89 Section 13(1) (a) of the Admiralty Jurisdiction Act.
90 Section 6 (1).
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expenses in connection with the arrest, care and custody of the res while under arrest
and release.

In all the above mentioned circumstances under which a ship can be released, ex-
cept for the condition under Order IX Rule 1(3) above, where a caveat lies against the
release of a ship, such ship shall not be released and a copy of the application shall be
served on the caveator.”! The Admiralty Rules also provide that where a ship or other
property is under arrest in a proceeding, a person may file in the court a caveat’~ against
release from arrest of the ship or property in lieu of obtaining further arrest of that ship
or property. This rule applies only to another person who may wish or may have wished
to have the vessel arrested.

The procedure for the caveat is by filing a precept for caveat against release in the
registry whereupon the caveat will be duly registered in the caveat book. This applies
whether an action in rem has been commenced or not, and allows a claimant to be pro-
tected, as no order for release can be made or payment of the proceeds of sale can be
effected without notice to the caveator and upon obtaining his consent.” Where a ship
is wrongfully arrested or arrested without any just cause, the owner of such ship will
be entitled to damages. The damages he is entitled to vary from statutory provisions to
those damages that exist under common law. Nevertheless, he cannot make the claims
under the statutory and common law provisions cumulatively. The position regarding
the damages for wrongful or needles arrest is considered next.

Proper Reparation for Wrongful and/or Needless Arrest of Ship

The words “wrongful” and “needless” are used interchangeably. However, an arrest is
wrong when there is no cause of action & rem against the ship ab initio.”* On the other
hand, a needless arrest is that which is not justifiable in the circumstance, even if there
is any cause of action.” Where a ship is arrested without justifiable reason, it would be

released promptly from custody as the courts frown at such acts. Irritated by this act,
Uwaifo, J.C.A., said—

The ship in question was arrested without proper cause. Having been so ar-
rested, it ought, on the strength of the appellant’s application, to have been re-
leased unconditionally. I think it cannot be overemphasized that an indiscrim-
inate arrest of a ship causes undue loss to the owners or charterers and the
courts would be well advised to take extra care in their jurisdiction in admi-
ralty matters. In the present case, the ship has been under detention for about
18 montglﬁs. It cannot be disputed that the loss arising from the arrest will be
colossal.

91 See Order IX, Rule 1(5) of the Admiralty Rules.
92 See Order 1, Rule 3 for the definitions of caveat and caveator.

93 The proceeds of sale is included because of the provisions of Section 8 of the Admiralty Jurisdiction Act
to the effect that, where but for the sale of a ship, a proceeding could have been commenced as an action
in rem against a ship, the proceeding may be commenced as an action in rem against the proceeds of sale

that have been paid into a court under the Act. N

9 An instance is where the plaintiff arrests an alternative ship which is not of the same beneficial
ownership with the ship that caused the damage.

95 For instance, where the plaintiff exaggerates his claim to secure the arrest of a ship.

96 MV S. Araz v. LPG Shipping SA, supra, note 60 at 736.
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Having noticed the undue losses that the owner[s]/charterer[s] of a vessel will
smdergo economically and psychologically, with exception to the release of his ship, the
eestion lingering one’s mind is, “will this man (the owner or charterer of the ship)
%¢ left without any reparation when eventually the arrest is found to be unwarranted?”
s is negatively answered because the Nigerian admiralty laws make provisions for
Samages against an applicant for an arrest order where such arrest is wrongful, and sev-
exal options of remedies are opened to ship owner for the wrongful arrest of his ship. As
provided under Order XI of the Admiralty Jurisdiction Procedure Rules, where an arrest
srder has been made—

a)  If it afterwards appears to the court that the arrest of any defendant,

or any order of attachment, sale or injunction or any warrant to stop
the clearance of, or to arrest any ship was applied for on insufficient
grounds; or

b)  If the suit in which any such application was made is dismissed or

judgment is given against the plaintiff by default or otherwise and it
appears to the court that there was no probable ground for instituting
such suit, the court may (on application of the defendant made at any
time before the expiration of three months from the termination of the
suit) award against the plaintiff such amount not exceeding the sum

of twenty thousand naira as it may deem a reasonable compensation

to the defendant for any loss, injury, or expenses which he may have
sustained by reason of such arrest ... provided that the court shall not
award a larger amount of compensation under this rule than the court is
competent to award in an action for damages.97

'The summary of the above rule is that where a court holds that there is need-
less or wrongful arrest of ship, the ship owner may apply to Federal High Court within
three months from the termination of the suit for damages not exceeding N20,000. In-
terpreting the three months limitation, in Compania Navegacion of Financiera Bosnia
SA. V. Mercantile Bank of Nigeria Ltd.,”® the then Federal Revenue Court held that the
three months limitation under Order 22, Rules 2 of the Federal High Court Rules does
not constitute an absolute time bar to claims for compensation under the Rule. Thus,
it seems the applicant would have to ask for extension of time if he makes the applica-
tion after three months. It is opined by this writer, however, that a statutory provision
reflecting the court’s ruling in this case is needed to clear any uncertainty regarding the
time frame.

Additionally, this Rules limits compensation to twenty thousand naira only. This
sum is not a proper compensation for arrest of a ship bearing in mind the econom c
circumstances of our nation. This provision is restrictive and creates unfair reparaticn
as a result of which this writer humbly recommends that an open provision for liabil-
ity which will vest in the court a discretionary power to award proper damages be eii-
trenched in the Rules to cater for inflammatory trend.

Aside from the above provisions, Order XI, Rule 4 also makes provision for an ap -

97 Order XI, Rule 2(1) & (2) of the Admiralty Rules.
98 [1988] 2 NSC 176.
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plication for damages for wrongful arrest which may be taken summarily.

Bose Lawal

Thus, where

an oral application is made immediately after the judgment of the court is read, the
court shall, where possible, proceed to hear arguments on the issue of wrongful arrest

and must make an order granting or refusing damages.

Moreover, there is also a claim for damages under the common law which has
been given statutory efficiency by the provision of Order X1, Rule 3 to the effect that
“the provisions of this Order shall not take away any right of action or other right which

would otherwise have existed.””’ However, the claim for compensation under Order XI
and damages under the common law are alternative reliefs and both cannot be claimed

cumulatively as the Rules also provide that “no action shall be commenced or contin-

ued in respect of the same grounds on which the court may have made an award of

compensation.”100

Another statutory compensation for wrongful or needless arrest of ship is con-
tained under the Admiralty Jurisdiction Act101 which makes wider provisions for relief

for wrongful arrest. It provides:
1. Where, in relation to a proceeding commenced under this Act—

a. a party, unreasonably and without good cause, demands excessive
security in relation to the proceeding or obtains the arrest of a ship

... under this Act; or

b. a party or other person unreasonably and without good caused fails

to give a consent required under this Act for the release from

arrest

of a ship, the party or person shall be liable in damages to a party
to the proceeding, being a party or person who has suffered loss or

damage as a direct result.

It further provides that the jurisdiction of the court shall extend to determin-
ing summarily, in relation to the proceeding, a claim arising under section 13 (1) of the
Act.'92 This subsection allows the court to summarily give relief to the defendant in the
same proceedings, in which the arrest was made, usually by proceeding to discharge
the arrest order. As beautiful as this provision is, the compensating limitation of twenty

thousand naira under Order XI, Rule 2 is a setback to the provision, which requires an

amendment.lm’

Conclusion

This paper has clearly set out the practices and procedures for the arrest, release and
reparation for wrongful arrest of ship. It is noted that the legal framework for the arrest

of ship in Nigeria includes the provisions of the Admiralty Jurisdiction Act,

the Admiral-

ty Jurisdiction Procedure Rules, and the Constitution of the Federal Republic of Nigeria

which confer exclusive admiralty jurisdiction on the Federal High Court.

Suggestions

99 This other right is the common law remedy of damages for wrongful or needless arrest having its root in

the old case of The Evangelisms (1858) 12 MOO P.C.
100 Order X1, Rule 3 of the Admiralty Rules.
101 Section 13(1) of the Admiralty Jurisdiction Act.
102 Ibid., section 13(2).

103 See the criticism against Order X1, Rule 2 of the Admiralty Jurisdiction Procedure Rules,
to the way forward by the writer above.
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also been made to pave way for a better economic dependence on ship. As already

pesnted out in the paper, it is highly recommended among others that there should be

sform, clear and unambiguous statutory provisions and guidelines regulating the ar-

¢ of ships. An arrest order is not automatic, the ship owners or charterers should not

held to ransom by the plaintiff who assumes that an application for the arrest order
antees the order itself.

Similarly, Nigerian admiralty laws should contain provisions similar to South Af-
scan admiralty laws which will enable the Federal High Court to pierce through the veil
W incorporation to discover the shareholders of the company owning the erring ship.
h this, the act of circumventing the law regarding which sister ship could be arrest-
in the absence of the erring ship will be put to rest. Moreover, the discretionary pow-
r vested in the court should be used cautiously and justifiably with the monetary peg
wrongful arrest of ship legislatively modified. If these recommendations are imple-
snted, it is hopeful that indiscriminate and arbitrary practices in the arrest of ships
il be minimized, if not stopped in Nigeria, and the courts will not be overcrowded with
‘Ewolous cases. @
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