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IX.

The Law for the Establishment of the Committee
for Blood Transfusion and Other Incidental Matters
in Lagos State: A Critique

Lateef Ogboye'

Introductory Remark

GOVERNMENTS DEVELGP PRACTICE GUIDELINES in medical or paramedical fields in an
attempt to reduce undesirable variations in care and to improve the quality of medical
care, However, these guidelines nave to be implemented and monitored by a body, hence
the establishment of the commiittee for blood transfusion and other incidental matters
in Lagos State. The law is highly desirable in order to guarantee quality assurance as
part of health care. Although, these guidelines hold great promises, their ultimate value
can only be determined based on the impacts that they have on patient’s care, therefore
the law is subjected to a review in this direction.

In recent times, the relationship between physicians, their patients and broader
society has undergone significant changes. While a physician should always act accord-
ing to his/her conscience and also in the best interest of the patient, equal effort must
be made to guarantee patients’ autonomy. We note that the latter is a missing gap in the
law. This informs our contention that the law leans more towards paternalism at the ex-
pense of individual patients’ autonomy and private dignity. While it is indisputable that
blood transfusion is indispensable in some critical medical treatment and such transfu-
sion must be undertaken by experts working within a particular legal and ethical frame-

Lo D Lateef Ogbove, Lecturer, [nternational Law & Jurisprudence Department, Fac ulty of Law Liagis State
University Ojo. | acknowledge the contribution of Dr. T A, R Adeleke of the Public Law Dep
State University Ojo, in making available some useful materials and his editorial assistance |
writing this paper,
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i work, it is also desirable that the patient’s digmity. right to privacy, culture, TEUs s Of

: personal values ought to be respected at all times i piedical care. We therefore recosr
mend that the law ought to be amended to accom modate the right o the pauit -

L scientious objection.

|

. Importance of this Law

"; In 300 BC, Herophilus, the Greek anatomist and surgean wis credited wath the saying

To lose one's health renders seience null, art inglorious. strenoth unavailing.
wealth useless, and eloguence pm\fer‘lcss.‘

In 1787, reasoning along the same line, Thomas Jefferson advised thus:

With your talents and industry, with science, and that steadfast honesty which

eternally pursues right, regardless of consequences, Vou may promise Your-
| self everything but health, without which there is no happiness. An attention to
I health then should take place of every other t.abjc.ct."

The above sayings emphasize the importance of health in any person’s life. As part of
the responsibilities of governments worldwide to provide basic Lealth to the public,
the state of Lagos promulgated law for the purpose of achieving the aims of improving
health, prolonging life, ensuring the quality of medical care, and to prevent disecases.
T'he law is known as Lagos State Blood Transfusion Comumittee Law. It camnc into force

in 2004. |

Objectives of the Law
The objectives of the law are highlighted in yarious powers vested in the committee,
| which are specified in certain sections of the said law thus: Section 3 stipulates the

b functions and powers of the committee, Vizi—
}'| O  toensure quality control and assurance o1l all blood tran: fusion services
| and facilities in Lagos State;

supervision and regulation of all the blood transtusion survices
throughout the state (public and private);

registration, accreditation and regulation of blood transfusion services in
the state;

promotion of research and training necds and publication of information
relating to blood transfusion in the state;
supervision of all the blood transfusion in the state, among others. %

O
O
[ O  ensuring quality control of transfused blood;
O
O

Contents of the Law ;
The law contains 38 sections with a 6-paragraph schedule. It establishes a Comumittee
{ for blood transfusion in Lagos and for other incidental matters. The committee, other-

4 e e ———

4 2 Ierophilus, Fragment, 300 B.C. :

!' 4 Jefferson, T Letter to Thomas Mann Randolph, Jr. July 6, 1787 referred to in Boyd, 1. P ed. The Papers of
Thomas Jefferson. Princeton, New Jersey: Princeton University Press (1953). Sak
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'
wise referred to as SBTS in law, is a corparate entity with power to sue, having perpetual
sticcession and a common seal. The committee congists of a chairman and other mem-
bers to be appointed by the Governor on the advice of Health Commissioner.”’
Members include:
Ji the Special Assistant to the Governor on AIDS/HIV matters and chief
exceutive officer of Lagos AIDS Control Agency;

i, arepresentative of the state hospital governing board;

i, arepresentative of the Nigeria Medical Association;

iv.  the Association of Medical Laboratory Scientists of Ni-gcria{’;

V. a representative of NGOs with blood programs, and the Nigerian Red

Cross Society,”
vi,  the Executive Secretary of the State Blood Transfusion Committee, and
vii. arepresentative of the National Association of Nigerian Nurses and
Midwives, Lagos State branch.

Section 2(2) (iv) and (vi) above appear anomalous in that the two paragraphs purport to
make the Association of Medical Laboratory Scientists of Nigeria and the Nigerian Red
Cross members of the committee. This appears contrary to the intention of the draft-
ers of the law, which aims at making representatives of the two bodies members of the
committee rather than the whole body. An amendment of the law may be necessary in
this respect.

T'he law in section 4 establishes a monitoring state blood transfusion subcom-
mittee comprising representatives from various medical and paramedical sectors in the
state. This subcommittee 15 to be headed by the executive secretary of the blood trans-
fugion committee. [ts functions include, among others:

O  monitoring and supervision of all blood transfusion activities in the
state,

O  encouraging the establishment of hospital-based blood transfusion
advisory committees;

@)

disserninating ¢linical guidelines and training of staff who are in the
field of blood transfusion in the state; and

D establishment of a state blood data ban kS

The monitoring committee shall be assisted by the enforcement unit created in sec-
t3on 10 of the law. The main functions of the enforcement unit are to monitor all blood
henks and ensure compliance with the provisions of the law, to ensure that all blood 15
screened, to inspect the facilities, equipment and personnel of blood banks in the state.

The tenure of the office of the State Blood Transfusion Committee shall be three years

$ SiolGelsw

5 S22 2yivialthelaw

§ S22 (i) is eonsidered anomulous as explained in the body of the article.
S 2 (7 (vi) is alzo considered anomalous - m the same line of argument.

% S5 ofthe law

LASU LAy JourNavL | Dee. 2017/ Jan. 2012
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but members may be re-appointed for another three-year term. However, a person ap-
pointed under the law may be removed at any time by the Goverror:
a. if the Governor is satisfied that such a person bos been ahsent for thres

consecutive meetings without permission;

b. in case of physical or mental illness leading 1o ineapacitation o perio
the functions of the office; or

C. where a committee member is unfit to perform the funciion of the office
in any other manner. "

The law is not specific about who grants permission to 4 member who 1s 1o be absent
from the mecting. From the text of the law, the Executive Secretary heads the Commit-
tee, but the power of removal resides with the Governor, who mayv exercise such power
of removal on an absentee member who did not obtain permission. It may, however, be
inferred that the Governor may do this in reaction to a report to be submitted to him
by the Executive Secretary who heads the Committee. A clarification as to who grants
permission for absence from the meeting is therefore imperative to prevent ambiguity.

Section 11 establishes the primary and secondary blood transfusion blood cen-
ters. Their functions are provided for in sections 12 and 14 of the law.!! Section 15 cre-
ates blood screening and certification centers and assigned functions to them in sec-
tion 16.'2 By virtue of section 18, every blood bank in the state must be registered by the
Committee as stipulated in the schedule to the law, By virtue of section 20, the Execu-
tive Secretary issues a certificate upon approval of the registration. A blood bank must
operate with an operational permit, which must be renewed annually and be displayed
in conspicuous places.l3 The Committee reserves the power to cancel or suspend the
activities of a blood bank that run afoul of the law.

Penalties in the Law
The following are penalties in the law:
Non-registration of a blood bank leads to closure and prosccution. a

a.

b.  Failure to display the certificate of registration leads to N10,000.00 fine
only."?

c. Failure to renew the license or permit within the first quarter of the vear

attracts N25,000.00 fine.'®

d.  Obstruction of a duly authorized member of the monitoring and
enforcement unit from performing their duties stipulated in the law
attraets N50,000.00, in addition to the prosecution and closure of the

9 8.7
10 8. B
11 8Bs:12 and 14
12 8.16.
13 821
14 S25,
15 827.
16 S 28,

[114] LASU LAw JOURNAL | Volume 8, Nis. 23
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blood bank.'”

B Generally, contravention or failure to comply with any of the provisions
of the law shall render the offender to be prosecuted and if found guilty
he shall be liable to N100,000.00 fine and two vears' imprisonment in the
case of an individual and in the case of a company or a hospital, it shall
be liable to a fine of N500,000.00.

f. Section 34, however, provides for a right of appeal from any decision of
the subcommittee to the Committee,

Screening of Blood
Section 30 no doubt is the most important and the basic reason behind the promulga-
tion of the law. It emphasizes the need to have blood sereened at the time of collection
and before administering same to the patient. It categorically states that every owner of
a hospital, a medical laboratory or a medical elini¢ having a blood bank within the state
shall not obtain blood from a blood donor unless such donor has been screened and
found to be negative at the time of collection. The screening must show negative result
to HIV 1 and 2, hepatitis B and C, syphilis and any other transmittable diseases found
to be necessary by SBTC '®

The law lays too much emphasis on screening of bload before transfusion to the
deserving people without considering other aspects that are incidental and relevant to
the subject matter. It is suggested that the law should briefly mention the category of
people who are qualified 1o screen the blood. The emphasis should extend beyond the
screening of blood to include the professionals who are skillful in such screening.

Critique of the Law

First and foremost, the law recognizes the societal demand for the highest standard of
medical care, together with the protection of the patient against undue risk in medi-
cal treatment. "This is adeijuately portrayed to be the role of the Committee established
by the law without more. It is contended that the role and functions of the Committee
should aim at balancing society’s needs for the advancement of medical science against
the rights of human subjects—patients and volunteers donors. In other words, while
the law should primarily guarantee the protection of persons against avoidable medi-
cal risk, it should also guarantee the need to protect the patient’s fundamental right to
dignity and privacy as well as preventing abuse. Thus, the significant missing gap in the
faw is the right of the patient to conscientious objection. Our arguments are stated as

follows:

Consent versus Paternalism: Definition of Terms
It 1= our contention that the law is too paternalistic at the expense of the patient’s con-
sent. Thus, 1t would be paternalistic to give a blood transfusion to an unwilling or non-

s low mukes the sereening of blood mandatory in order to ensure that safe blood is administered to
patients who may be in need of blood. This includes blood grouping, ensuring compatibility of the donor and
the recipient, as well as testing for trans{usion-transmitted agents. The blood must therefore be sereened
thoroughly to ensure safe blood supply. Most importantly, the transmission of infeetion through transfusion of
infected blood and blood products can be rasily prevented throngh sereening of blood.

LASU LA " JOURNAL | Dec. 2011/ Jan. 2012 [115]
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consenting patient, against his or her decision to reject 1 transt sion. Consent s e

fined in a number of ways and is distinguishable from saternalism. Paternaiosm

been defined to imply the power and authonty one person or insiiulion exeroses 057
another in order to confer benelits on, or prevent harmm to. that person, regardisss Of e
person’s informed consent.'? Similarly, Beauchamp uses the term: to refer 1o ~practices
that restrict the liberty of individuals, without thewr consent where 1 n for
such actions is either the prevention of some harm theywill d ¢ the pro-
duction of some benefit for them that they would not otherwise secu s 15 the
main focus of the law as against the need to recognize the consen t before

blood is given to him or his right of refusal to blood transfusion.

According to Polani, consent means compliance or approval, especially of what 1s
done or proposed by another. It signifies capable, deliberate agreement to, or concur-
rence in, some act or purpose, and implies physical and mental pow er.” The New Ox-
ford Dictionary defines consent as “permission for something to happen or agreement
to do somf:l'hing."22 Consent has become a dominant concept in medical ethics, and its
strength has been enhanced by its incorporation in the declarations of Helsinki™ and in
the World Medical Association’s declaration on the rights of the patient (Declaration of
Lisbon).24 The law therefore should reflect the fact that such a transfusion should be
done only with the consent of the patients. It is necessary to note that consent may be
declined to blood transfusion on various grounds as discussed hereunder.

Refusal of Blood Transfusion on Religious Grounds

“Refusing blood transfusion is common among Jehovah’s Witnesses. Their basis for re-

fusal of transfusion is credited to the biblical injunction forbidding blood transfusion of
any kind. The relevant provisions are in Leviticus 17: 1011, where God sad:

And I will turn my face against anyone, whether an Israelite or a foreigner liv-
ing among you, who eats blood in any form. I will excorimunicate him from his
people. For the life of the flesh is in the blood, and I have given vou the blood to
sprinkle upon the altar as an atonement for your souls; - is the blood that makes
atonement because it is the life.

Acts 5: 29 equally provides: “that ye abstain from meats off-red to 1dols, and from blood,
and from things strangled, and from sexual immorality.” Levitic.s 3:17° also states:

19 Bedau, H, A., “Paternalism,” in Honderich T, ed., The Oxford Companion (o Philosophy. Oxford. New Yors:
Oxford University Press, 1005, 647; Beauchamp T, L., "Paternalism,” in R- ich W. 'L, ~d, Encyelopedia of
Bivethics. New York: Free Press, 1978, 1194-1200.

20 Beauchamp, 1194-1200.

21 Polani, P E., “The Development of the Concepts and Practice of Patient's Consent,” u Dunstan, G R, Seller M
J., eds. Consent in Medieine, London: King's Fund Publishing Office, 1953, 57-84.

22 The New Oxford Dietionary of English. Oxford University Press, 1985,

23 Adopted by the 18th World Medical Assembly, Helsinki, Finland, June 19t 4. Amended by the 26th World
Medical Assembly, Tokyo, Japan, October 1975; 35th World Medical Asserbly, Venic: Italy, October 1953 and
the 41st World Medical Assembly, Hong Kong, September 1989,

24 Adopted by the 34th World Medical Assembly Lisbon, Portugal, September/October 1081, and amended by the
47th WMA General Assembly Bali, Indonesia, September 1995, and cditorially revis.l at the 17151 Couneil
Session, Suntiago, Chile, October 2005,

25 See further (Aets 15:29; Gen. 9:3. 4; Lev. 7:26, 27; 17:1, 2, 10-12; and Deul. 12:23-25.,

[ 116] LASU LAW JOURNAL | Volume 8, Nos. 2.&3
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“This shall be a perpetual statute throughout your generations in all your dwellings: you
shall eat neither fat nor bleod.”

As a result of the interpretation of the above passages, Jehovah’s Witness doctrine
does not support eating blood or receiving its transfusion. The latter is considered to be
the same as eating blood. It therefore follows that a patient who subscribes to this be-
lief must be respected and cannot be given blood by a medical practitioner, even if it is
to save his life, unless he consents otherwise.

Right to Conscientious Objection

Apart from the freedom of religion, the right to conscientious objection must be under-
stood in light of the right to freedom of conscience which has a unversal appeal, I'ree-
dom of conscience is recognized as a fundamental right, and is well ensconced in vari-
ous international human rights instruments. For example, the Universal Declaration of
Human Rights® contains a guarantee on freedom of conscience, as does the Interna-
tional Covenant on Civil and Political Rights.:“)7 Regional instruments such as the Euro-
| pean Convention on Human Rightsib‘ and the African Charter on Human and Peoples’
Rights™ stmilarly contain freedom of conscience clauses. As pointed out by Charles Ng-
wena, the right to freedom of conscience is an affirmation of moral and ethical diversity.
It is an acknowledgement that people do not always share the same outlook to life. They
may differ in thought, belief and opinion for religious, political, philosophical and other
reasons. Individual autonomy must thus be ra::spcctct,l.30 The right to conscientious ob-
jection is about protecting the practice associated with such thought, belief and opinion
which is held by individuals.

Freedom of conscien e encompasses and also accommodates freedom of reli-
gion. Article 18(1) of the International Covenant on Civil and Political Rights provides
that this right shall include the freedom “to manifest his religion or belief in worship,
observance, practice and teaching.” Freedom of conscience is not confined only to re-
ligious beliefs; rather, it is all-embracing in the sense that it also protects the political,
ethical or moral beliefs and practices that are genuinely held regardless of whether they
are outside conventional religious doctrines or practices.”’ In its General Comment on
the said article 18 of the International Covenant on Civil and Political Rights, the UN
Human Rights Committee stated:

l Article 18 protects theistic, non-theistic and atlieistic beliefs, as well as the right

ton of Human Rights (UDHR) GA/Res/217A (111) of December 10, 1948; International
i and Political Rights (ICCPR) General Assembly Resolution 2200 A (XXI) of December 16,

. fermatoma Covensnt on Civil and Political Rights (ICCPR) General Assembly Resolution 2200 A (XX1) of 16

ecEsher (95

on Human Rights (ECHR) (formally the Convention for the Protection of Human
P == reedome) is an international trealy to protect human rights and [undamental

: irafted (91850 by the then newly formed Courcil of Europe. The Convention entered
Feople’s Rights (ACHPR), OAU Doc. CAR/LEG/67/3 rev. 5, 21 LL.M. 58

i and Legal Abortion in South Africa,” Journal for Juridical Science (2003)

4 S
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rol to profess any religion or belief, The terms “beli=f ™ and are 10 be
broadly construed. Article 18 s not lnmted mits aoplieat 1] re-

ligions or to religions and beliefs with institutional “haracteristics or practices
analogous to those of traditional beliefs.””

It is therefore conventional that a patient’s right of retusal of blood transfusion or anv
medical procedure whatsoever is protected irrespective of the asis on which such pa-
tient is exercising the refusal. Any law that regulates such a procedure must recognize

this exception in i1ts coverage.

Conflict of Right to Freedom of Religion, Right to Liberty, Right to Privacy
and the Dignity of Human Person

It is pertinent to note that the constitutionally guaranteed rights 1o religion, liberty, pri-
vacy and dignity of the human person generally conflate when the issue of blood trans-
[usion comes up. Except and unless an express consent of the patient is obtained, giv-
ing a patient blood transfusion will negate these constitutional rights of the patient. The
need to consider and balance the interest of the patient with the societal need to pre-
serve health is vividly captured by Supreme Court whea it con-idered and upheld the
right of a patient to conscientious objection in the casc of Medical and Dental Practi-
tioners Disciplinary Tribunal v. Okonkwo.*® The court declared that the patient's con-
stitutional right to object to medical treatment or, particularly, to blood transfusion on
religious grounds is founded on fundamental rights protected by the (i) right to privacy
in section 37; (i1) right to freedom of thought, conscience and religion in section 38 of
the 1999 Constitution, respectively. The Court stated that the right to privacy implies
a right to protect one’s thought conscience or religious belief @ad practice from coer-
cive and unjustified intrusion; and one's body from unauthorized invasion. The court
stressed the fact that the right to freedom of thought, conscience or religion implies a
right not to be prevented, without lawful justification, from choosing the course of one's
life, fashioned on what one believes in, and a right not to be cuerced into acting con-
trary to religious belief. Therefore, the sum total of the rights of privacy and of freedom
of thought, conscience or religion which an individual has, put in a nutshell. s that an
individual should be left alone to choose a course for his life, unless a clear and com-
pelling overriding state interest justifies the contrary. Delivering the majority opinion
Ayoola, JSC, stated:

The law’s role is to ensure the fullness of liberty wiien therc is no danger to
public interest. Ensuring liberty of conscience and freedom of religion 1s an -
portant component of that fullness, The courts are the instivation society has
agreed to invest with the responsibility of balancing conflicting interests in a
way as to ensure the fullness of liberty without destroving the ¢xistence and sta-
bility of society itself. ., .**

32 Human Rights Committee, General Comment 22, UN Doc. HR VGEN/U/FEov2: Detrick 1009, 244
3 Medical and Dental Practitioners Diseiplinary Tribmmal v Okonkars (2002) AHRLR 150 (Ne SC 2001
34 Paragruaph 23 of the report,

B

[114 ] LASU Law JOURNAL | Vilje 8, Nos. 2 & 3

e E————




L. Oghoye Estab’t of Committee for Blood Transfusion and Qther Matters: A Critique | 9

The point being made here is that the above enumerated rights have not been consid-
ered by the LSBT law and the law focuses only on the safety of the procedure for blood
transfusion. '

The [LSBT] Law vis-a-vis Internationally Recognized Medical Practice
The fundamental and basic mission and duty of a medical practitioner in relation to his
patient is to safeguard the health of such patient. It is not contestable that a med;cal
practitioner must dedicate his medical knowledge, expertise and personal conscience
towards the fulfillment of this basic duty and mission. In this regard, the Declaration of
Geneva of the World Medical Association binds the doctor with the words “The health
of my patient will be my first consideration,”?’
Similarly, principle 1 of the Declaration of Lisbon emphatically protects the pa-
tient’s right to medical care of good quality. It provides, inter alia, thus:
. The patient shall always be treated in accordance with his/her best
interests. The treatment applied shall be in accordance with generally
approved medieal principles,
b.  Quality assurance should always be a part of health care. Physicians, in

particular, should accept responsibility for being guardians of the quality
of medical services.

[t is submitted that this duty as internationally acknowledged has been well covered by
the LSB'T. The law is therefore, in our humble opinion, very adequate in this respect.
On the other hand, the law is silent on the need to balance the medical practitioner's
duty to protect life with the residual fundamental right of a patient to refuse treatment
in certain situations like blood transfusion. The latter is equally paramount and it has
international recognition and adherence. This is highly pronounced in the Internation-
al Code of Medical Ethics which declares that “Any act or advice which could weaken
physical or mental resistance of a human being may be used only in his interest.”" In
the same vein, the need to recognize and act according to the wishes of the patient is
greatly underscored in the preamble to the Declaration of Lisbon, which states inzer
alia as follows:

The following Declaration represents some of the principal rights of the patient
that the medical profession endorses and promotes. Physicians and other per-
sons or bodies involved in the provision of healtheare have a joint responsibility
to recognize and uphold these rights, Whenever legislation, government action
or any other administration or institution denies patients these rights, physi-
clans should pursue appropriate means to assure or to restore them.”

In principle 4 of the Declaration of Lisbon (supra), the patient’s right to self-determi-
nation is also well grounded. It provides that:

35 Adopted by the General Assembly of the World Medical Association, Geneva, Switzerland, September 1948 and
amended by the 22nd World Medical Assembly, Sydney, Australia, August 1968,

86 Adopted by the Third General Assembly of the World Medical Association at London in Ociober 1949 (World
Medieal Association Bulletin, 1/3, October 1949, 106, 11 1).

47 See generally Declaration of Lisban, note 24 above.
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= i
& The patient has the right to self-determination, to make free decisinns
3 regarding himself or herself. The physician will infurm the paventof the
r consequences of his/her decisions.
b. A mentally competent adult patient has the right to give or withhoeld
consent to any diagnostic procedure or therapy. The patient has the right
| to the information necessary to make his/her decisions. The patient
| should understand clearly what the purpose of any test or treatment
i 1s, what the results would imply, and what would be the implications of
| withholding consent.
|
'a Where the patient is unconscious, his consent may be given through a prr.‘n{}'.:"'S Where a
i' patient is a minor or otherwise legally incompetent, the consent of a legally entitled rep-
% resentative is required in some jurisdictions. Nevertheless, the patient must be involved
i in the decision-making to the fullest extent allowed by his/her capaciry.s') Subjecting the
| LSBT to the above guidelines from the Lisbon Declaration vould therefore translate to
1 mean that the law misses out some salient clauses relating to the consent of the patient
prior to blood transfusion.

1
i Suggestions
.._;: It is therefore our humble suggestion that the law be amended by adding a paragraph
to read as follows: Subject to the provision hercunder in subsection 2 and 3 of this see-
i tion, transfusion of blood or blood components shall be carried out while respecting
: the rights of the patient and after obtaining a written informed consent from him/her,
4 for which the patient shall be provided in easily understandeble language, information
j regarding:
b I the reasons for transfusion of blood or blood components;
L‘ i, the goal of the transfusion and the expected result;
4 l-ii.i-,_ the possible adverse reactions and the potential risks associated with
| ¢ transfusion of blood or blood components;
b iv.  the existing alternatives and the risks resulting frorn, them.
i In case the patient is incapacitated, the informed consent shall be given by his/her le-
gal representative or guardian. Transfusion of blood or blood compunents without ob-
o taining informed consent may however be carried out when the life of the patient is
L endangered:

I 38 This is explained further that: a. If (he patient is unconscious or otherwise unable to ex iress hisfher will,

i informed consent must be obtained whenever possible, from a legally entitled representative; b If a legally
o entitled representative is nol available, but a medical intervention is urgently needed, eonsent of the patient
| may be presumed, unless it is obvious and beyond any doubl on the basis of the patient = previous firm

il expression or convietion that he/she would refuse consent Lo the intervention in that sitnation; ¢. However,
physicians should alwayvs try to save the life of a patient unconscious due to suicide atteopt,

|l 39 d. I the legally incompetent patient can make rational decisions, his/her decisions mus! be respected, and

3 he/she has the right to forbid the disclosure of information o his/her legally entitled representative; e If the
al patient’s legally entitled representative, or a person authorized by the patient, lorbids treatment which is, in
B the opinion of the physician, in the patient’s best inferest, the physician should ehallenge this decision in the

relevant legal or other institution. In case of emergency, the physician will aet in the patient’s best Interest.
40
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a. his/her physical or mental condition does not allow for obtaining an
informcd consent,

the patient is incapacitated and the timely obtaining of consent from his/
her legal representative or guardian is impossible.

With an amendment reflecting the above, the interest of the government to protect and
preserve life may be balanced with the interest of the individual patient to have his con-
stitutional rights protected. According to the lead judgment of Ayoola, JSC, in Okonk-
wo's case (supra), any rule of ethics or professional conduct that ignores the need to bal-
ance these interests or that gives undue weight to any of them (as in the case of LSBT
law under review) without regard to individual cireumstances,

will be out of touch with
; : 0
reality and may lead to unjust consequences.’ @

40 See para 72 of the Report,
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