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PHILOSOPHY OF LAW: THE J URISPRUDENCE OF
NATURAL LAW SCHOOL OF THOUGHT IN

PERSPECTIVE

K. A. Olatoye’

Introduction

Philosophy of law can be described as the study of meaning and
nature of law. It is often used interchangeably with the word
“Jurisprudence”. The term “Jurisprudence” has been variously
defined although no particular definition can be said to have
exhaustively captured the true meaning of the concept. The term
jurisprudence comes from the Latin word Jurisprudential, meaning a
knowledge of law or skill in law. According to professors Lloyd and
Freeman:

Jurisprudence involves the study of general theoretical
questions about the nature of laws and legal systems, about
the relationship of law to justice and morality and about the
social nature of law.'

Salmond sees Jurisprudence as:

The name given to a certain type of investigation of an
abstract, general and theoretical nature which seeks to lav
bare the essential principles of law and legal systems.?

In John Austin’s view, Jurisprudence is:

* LLB (Hons.), LL.M., Solicitor and Advocate of the Supreme Court of
Nigeria, Lecturer in the Department of Islamic Law. Facult
State University, Nigeria.
| - 5

M.D.A. Freeman: Lloyd’s Introduction to Jurisprudence
Stevens & Sons Ltd., 3" Edition, 1985) p. 25
- PI.J. Fitzgerald, Salmond on Jurisprudence
12" Edition, 1966) p.1.
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The foregoing definitions are ¢ :
> : ollectivel] :

chgracterlstlc of philosophy of law 01?’ J_rslf_;l:ctlve of the general

mainly an exploration, or speculation of w prudence, which is

be and what its role should be in society. hat the law is or ought to

From the foregoing, 1t is deducible tha

philosophy of law or Jurisprudence is the aila?;:isojf ;2; egzalir of
and theoretical ideas about law with a view to discoverin chtaFt
ultimate truths and principles that are common to human gsociet?g;
which might possibly lead to replacing or reforming those principles
or improving upon their functioning.® In attaining the foregoing
objective, the field of junsprudence has thrown up several
philosophers of law or jurisprudents whose explorative ideas or
postulates have eventually culminated in the variegated schools of
thought we have in this field of study. These schools of thought
inter-alia, are: the Natural Law school; the school of Positivism;
Sociological school of jurisprudence; school of Analytical Realism;
school of Economic Realism; the Historical and Anthropological
school of thought.

The Natural Law School is represented by its leading philosophers
like Zeno, Socrates, Plato, Aristotle, Ulpian, Cicero, Thomas
Aquinas, Hugo Grotius, Thomas Hobbes, John Locke, Jean Jacques
Rousseau, Thomas Paine and Fuller. The main postulate of this
school is that law is that which “ought to be” (as opposed to that
which “is”). They see law as a collection of objective moral
principles based on the nature of the universe and discoverable by
human reason and serving as a standard t0 which all laws must
conform.

’ -donald & Evans
L. B. Curzon, Jurisprudence (ESIOVET, Plymouth, Macdona

L., 1979) p. 21.
F.  Adaramola, Basic Jurisprudence (Lagos:
Communications, 3 Edition, 2004) p- 2
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itivi as as its leading proponents philogg her
The school g;‘;ﬁ:;:ﬁ?bi Austin, Hans Kelsen, Ol_iver Cronelz AI;
;];Zsjelrjzgstedt, Hohfeld and H.L.A Hart. The(:i ma;nh thrust of the
concé:pt of positivism 1s that law§ are comman sbo uman beingg
and that law as it “is” actually laid down has to be separated fr(_)m
the law as it “ought” to be or from morals. They see other normative
laws such as international law or customs as law Improperly so-

called or a corruption of law.’?

The leading proponents of the Sociological _schoo] of jurismudence
are Heck, Leon Duguit, Gmelin, Kantoro wicz, _Eugene Ehrhch and
Roscoe pound. They perceive law in any given society as an
instrument of social engineering, which must seek to balance the
various conflicting interests. Accordingly any law, which is not set
out to balance or is incapable of balancing the conflicting Interests,
18 no law. Rudolf Von Jhering, the German Jurist and the
“forerunner” of sociological jurisprudence in his concept of
“Jurisprudence of Interest” (INTERESSEN JURISPRUDENZ)
pontificated that human wants to be satisfied in any society are in
three categories namely: Extra-legal wants such as food, air et
cetera; mixed legal wants, such as preservation of life, reproduction
et cetera; and pure legal wants such as maintenance of army et
cetera. Roscoe Pound also of Sociological school, however
categorized interests that a law must impartially seek to protect into
three namely: public Interest such as the interest of the state
(Government); individual interest such as the various freedoms to
the individuals and the protection of property; and social interests

such as the maintenance of peace and order, safety, good health and
general security.

sources than this is no law.

> RW.M. Dias. Jurisprudence (Londo

n: Butterworth & Co. Ltd., 5" ed.
1985) p. 344.
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Engels, Descartes, H.olbach, Feurbach Dj
see the society as being _fu]l of contradic
thesis in reaction to which an antithes;j
resulting conflict being resolved cont;
higher plane. To them there is history of class struggles through
ages from one epoch to another and that hitherto law has been used
by the bourgeoisie as an instrument of oppression of the proletariat.
The same law will be used as a class weapon by the proletariat for
the eventual elimination of the capitalist bourgeoisie being part of
the dialectical process by which the working class will eventually
establish a classless community after which law will wither away.®

tions, i.e. the existence of a

S necessarily arises and the
nually in a synthesis on a

Notable amongst the Historical and Anthropological Jurisprudents
are Gierke, Hegel, Herder and Von Savigny. Through the prism of
Savigny’s postulates, one can read the main theme of this school of
thought. They analyse law as it is from an historical or
anthropological point of view. According to Savigny, a legal
system develops in response to the people’s national spirit or
Volkgeist. “Law grows with the growth and strengthens with the
strength of the people and finally dies away as the nation loses its
nationality”.” That custom predates legislation and is superior to it,

therefore legislation must conform to the popular consciousness (j.e.
custom or the Volksgeist).

While the foregoing constitute the basic representation of the
various schools of jurisprudence it is by no means a detailed
analysis of the pontifications of the philosophers amongst whom
th_ere are philosophers even of the same school whose postulates
differ either g ghtly or substantially from others of the same school
on the same subject and which variations are not herein represented.

B e

Karl Mary, Capital, (Trans. B. Fowkes and D. Fernbach). (Re-printed by

iedm?issjon of Penguin books Itd and Random House Inc.), 1976). Cf.
oq el Op Cit; 327,

. , -
1985)plzsingl’_l“p"L‘de”CG (London: Butterworth & Co. Ltd., 5" Edition
. 378
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The present attempt 18 calculated to have a more detailed- analysis of
theeNatural School of Jurisprudence with a view to laying bare its

impact on modern day society.

Natural Law . .
This concept is otherwise known as Jus Naturale in the Latin

parlance. The term natural law means either of two things. It means
physical or scientific laws. For example, that the sun, moon, and the
stars must rise and set is a natural phenomenon; that what ever is
thrown up must necessarily come down by the law of gravity is
equally a dictate of nature (Natural Law).

Secondly natural law means a normative system of law, which is
deemed to lay down general principles of behaviour for the
guidance of human beings. It is discoverable by human reason and
is believed to be the same for all peoples in all places and at all
times in 1dentical situations and circumstances. It possesses the
quality of universalism since it is a collection of objective moral
principles based on the very nature of the universe. It is in the

second sense of its definition that natural law concept is being
examined here.

As I mentioned earlier on some notable natural thinkers are Zeno,
Socrates, Cicero, Thomas Aquinas etc all these among others did
not come at the same time. They came at different periods. some
being teachers of some others and some yet being independent

thinkers of the same school. Their philosophies at different epochs
represent a chronology of Natural Law thinkin g

Thf_l Ch_I”OHOIO%Iy of Natural Law thinking started with the Greek
period in the 57 Century B.C with the establishment of the Sophists’

school of philosophy under the leadership of Protagoras. Following
this closely was the emergence of th o
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..ts of the era such as Thomas Hobbes

rotagon>” : » Hugo Grotius,
P pomas paine, Thomas Aquinas, J.J Rousseau and John Locke.

so in the modern times Natura_l Law thinking engendered
" the T esuUrgence of natural law Phllqsophy in the twentieth
y This modern days natural law thinking is exhibited in the
century: e of sub schools of formal idealism, Neo-Thomism and
idealism. While the leading proponents of ‘formal
re Rudolf Stammler and Del-Vecchio; the protagonists of
m’ are Jean Dabin, Jacques Maritain, Patrick Delvin,
and Catherine. Having highlighted the basic natural law
hs from the Greek period to the modern day periods as
losophers thereof, it is pertinent at this stage to give
f the main perceptions of law at these epochs in a

idealism’ a
‘NeothormiS
John Finnis
thinking €poch
well as the phi
.n exposition O
chronological manner.

The Chronology of Natural Law Thinking
As posited earlier, the philosophical thoughts of the various natural

law school proponents OVer what the nature and role of law mn any
oiven society ought to be, span over different but successive epochs.
While the postulates of all the philosophers of different periods
hover around the central theme of the natural school of thought,
each epoch and or philosophers have peculiar expressions of the
concept in a manner reflective of the peculiarities of their periods.
However before delving into these there is need to state the main
theme of the natural school of thought.

_The main postulates of the natural law school of thought 1s that law
o any given society is that which ‘ought’ to be and not that which
cﬁn'teiha}r;lz: f}t]andgrd by which any law 1s measured i1s its r-noral
noﬁnati.ve st e right 1aW_m any society 1s natural law 1.e. ‘a
SUperior 1o h); nfm ]of law_, discoverable by human reason, bL_lt 1S
of behavious g jsn aw as 1ts deemed to lay down g_eneral prmmples

Uman Jaw 1gned to serve as models to which positive law

> State law, other laws) must conform.

]

S .
tany ought proposition.

Wi .. - 1S Oppose . L _
hich < Posed to the concept of positivism which deems law as
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h B-C)
iod (5" & 4" Century B
;1':.9 i;ﬁﬁz F:s;s esgentially jurisprudentially ruled by both the
1S

Sophists and the Stoics. The sophists believe j[hat man’s life was

O ound him but that he had
modelled after the peaceable nature ar . i
forsaken and refused to follow_ it. To thgm, the pa T if o e 10
be followed by man is set out in normative rules an hl md woL
return to these normative rules namely: That man ought tq O justice
or that man ought to be good; then he would be able to €njoy a more
peaceful existence. The stoics on the _other hand pos.lted that
physical phenomena were a mere reflection of the superior qrdgr
which 1s laid down in heaven and that man ought to §mdy this in
order to gain an insight into the ultimate pattern of life. To thfem
natural law connotes those general principles of conduct which
man’s own reason showed to him to be desirable and which
principle is common to the whole of the human race.

The Roman Period
The philosophers at this period saw natural Jaw as “The true law”.

- For example Cicero enunciated that natural law 1s ‘right reason in

agreement with nature’.’ Clearly discernible is the fact that the
revolutionary principles that any positive law that contradicted
natural law should be disobeyed and destroyed was first laid down.
However, similar to the postulates of the Greeks, the Roman
Naturalists believe that natural law principles are revealed to man
through his reasoning faculty and it’s immutable and universa].

The Medieval Period

Set in between 16" - 18" cenmies A D. The Natural Law
philosophy of this period is evidently reflected in the works of

Thomas Aquinas,’ who was described by Finnis as the “paradigm
natural law theorist who dominated the period...”"

9 . .
Marcu_s Tallius Cicero, The Republicq (Leob Classical Library, Harvard
am Helnemann) p.- 211. Cf, Dias, op. cit, p.- 76.
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: in his work pontifi
Aquinas m P Icated that ¢
namelys; the eternal law (Lex €ternal), Th: %‘_3 are four kings of
e Natural Law (Lex Naturalis) and the Hu

(Lex Humana). According to him, Divine | 1an Law o POsitive

. aw i law
the 1aw of God which controls all creatjon!2 18 the essence of God

N and in hjs rating

: its is
S the revelations to ™man
ex Naturalis) 1S norm

the highest form of law. Divine Law j
through the holy books. Natural law (L
nules revealed to man through the exercise of his re ative
law is man made law. Aquinas saw Human Law aa;s?ns. Human
hierarchy of laws and must therefore conform to N aeaSt on the

. ) ) ) i fu
failure which it becomes invalid. In his words Aquinas posjrtzld L?;Na

human law is at variance in any particular with the natura] law, it i
1o longer legal but rather a corruption of law™." > LIS

secularisation of Natural Law (16™-18" Centuries A.D)

The theological perception of Natural law during the medieval
period got shifted to a secular perception of the law during the
renaissance period. The effect of emergence of absolute
governments, Protestantism, nationalism and the revolutions™ in
Europe culminated in the reassessment of Natural law from point of

view of secularism.

Natural law secularisation is clearly discernible in the social
contract theory attributable to Hugo Grotius, Thomas Hobbes, John
Locke and Rousseau. The theory is such that i the state of nature,
man lived in anarchy and great insecurity but 1t later downed on
man through the exercise of reason and that the sensible thing for
man to do was to enter into society (social contract) thereby limiting
his own liberty of action provided that other man did the same.

While the postulates/perceptions of the social contractors about
natural law and the secularisation of same are essentially the same,

_—

12 ) .
: In Thomas Aquinas’s rating, this is the highest of the hlergrchy of laws;
Cclesiastical Jaws like Islamic law as a derivative of Christian revelation.

1ssee Adaramola op. cit. P. 48

Aquinas, Summa T heologica Cf M.D.A Freeman,

Juriens L :
i« SPrudence (London: Sweet & Maxwell, Sixth Edinon, 1996) p. 136.
h Revoluton of 1789

d equality.

Lloyds Introduction 10

¢ American Revolution of 1776 and the Frenc

bOth : ; )
spired by the natural law ideas of fraternity, liberty an
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S stated that n,

€t independey
at it would exist e

In order to make
levers alike. To hi
N exists independ
and unbelievers. Hugo Grotiug
ed into society comes under the

subject to natura] law, if phe

revolt against such ruler is
umstances.

they differ in some respects. Hugo Grotiy
principles developed in the human inte]]
divine authority and is immutable th
were no God”.”® This he posited

acceptable to all believers and unbe]
law (reason) being an attribute of ma
1t becomes binding on both believers
further posited that man having enter
sovereign (a ruler) who himself 1S
contravenes it and rules badly,
forbidden except in VEry rare circ

tura] 1,4,
tof ap
Ven if there
his theory
m if Natura]
ently of God,

it 1s manifestly repugnant to right of self-
preservation and therefore should not be obeyed.

John Locke in his view of natural law was opposed to absolutism in
sovereignty. He subjected sovereignty to the will of the governed, as
unlimited sovereignty is contrary to natural law. He argued that so
long as a government fulfils the purpose of man coming into
society, its law must be obeyed, but when it ceases to protect human
rights a purpose for which it was formed, or when it starts to

encroach on people’s nights, its laws would lose their validity and
the government could be overthrown.

Jean Jacques Rousseay in his own contribution democratised the‘
concept of social contract by positing that man left the state of
nature to form a society but he did not surrender his rights to any
single sovereign. His contract was with all other men by which he

12 Hugo Grotius; De Jure Belli ac Pacis Prolegomena Cf. Dias R.\W. M.,
Jurisprudence, op. cit, p. 80.

s Hobbes, The Leviathan ( 1651) Cf, Curzon. op cit P <
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r his right to an artiﬁcigl po_]itical
handed e or the “people” Whic ' _ and POSsesses o
wgommunity the “General Will”. In hjg Pontificatiop, €ach man iy

Ci]l of 1ts oW?f to all gives himself to nobody. The law ang the
“: ving himtszre dependent upon the General wij an

en
ernim

gov

d People counlg
t will if they are not Serving the ends of liberty ang
them a

isati 1 he social contract theorists

) risation v1ews. of' t _ :
foregoing Secul"’;1 or the other in the afioptlor} of thedEnghsilr'11

e had one€ lnﬂ6uge;-Cthe American Declaration of m'de}37eé19 ence

o . 3 ] - n ]
gz;]‘; of Right ;:nelnch Declaration of the Right of man j
d the k1

1776 an

All the

" Times 17
Thinking in Modern usly in the 20% centpry
Natural Lawthinkjng re-emerged Vlgoroed and went into oblivion
Law it got suppress - in different
Natuars ]with much force ?I‘Sh:e gresurgence mamfesziedb ?}lle views of
J'UStthe 19" C(?ntu?r (;m Neo-ThOmism.repreliin?inni); and Patrick
;i?mensjons rgngmgc;herine, Jean Dabin, J(;) in the philosophy of
Jacques Manta}lll?a king was also manlfestethalt of Rudolf Stammler
118 The thin : ices were ' .. theory
vlin _ - ding vo : osition
E,imal idealism Whl]fh’ll}e]zelre is also the20 orlgliﬂfilll aI; the concealed
and Del Vecchio.™ ws of John Rawls as ;:: rinciple of utility
represented by th:: :1/ lgy Jeremy Betham with his p
: e
idealism represen

2
: lidanty.
: : inciole of social so
it with his princip
and Duguit wit

irs and to
uman affairs a
ist.?? law is an -aspect of End out the practical
To the Neo-Thomis "n of law, one has o f decisions and the
ST el n}e]a;:r i%l relation to the making o
reasonableness o

: law 1n
5 s for haVlng
. To him the PraC'UC_a.1 reasorcll in the conduct of
execution of agtlol?g' proper order in society an
society is good a

T times.
" The period ushered in what | refer to as modern
) . cit, p. 46. e
lg?&zmmOIa,OP P , 21. Cf M.D.A Freeman, Lloy
“ A Harvard University Professor born in :E?T\/I.achl] 7t EditiOn)",.Jl theory,
g{"mduction e (London:dswtcif)tn to'JuriSprudcncc and Leg:

mer J, Schiff D & Nobles R: Introduc

»0ndon; Butterworths, 2002, p. 723,

ks of
) 5 thc WwWOr

Is inspiration from

-SPecially (he view of John Finnis drawing h]fq ,nslpq”;‘

¥ = ‘- -

Nstore and Aquingas See MDA, Freeman, op. cit. p

b
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individuals who compose it Therefore, the lawyers’ major
occupation is to ensure that justice and the moral authority of the
law are not only attained but also preserved and enhanced 24

From political point of view, the Neo-Thomists have Impacted
greatly on the world as its 1deology and theorists have rekindleg the
spirit of liberty. and equality worldwide.?® It hag also impacteg

greatly on both municipal and international economic systems via
1ts emphasis on the right to private property.?

However, the Neo-Thomists philosophy of natural law has been sajg
to comprise conflicting jurisprudentia divides.*” This Philosophy
for instance gave support to Mussolini of Italy and Adolf Hitler of

and Marcos, the Dictator of the Philippines.
‘ nifestly unjust as to

attempt to overthrow i
pay the price.*°

Influence of Natural Law (o)

N Internationa] Instruments and
Municipal Arena

Jurisprudence, Ibadan, Spectrum Law Pu
Freeman Op. Cit; P. 171.

=% Adaramola, F., Op. Cit, p. 49
% Patterson. Edwin, Jurj
foundation press inc. 1953 Pp. 35, 3558
** Coleman. J. et. al, Th

Newyork, oxford university press, 2002, P. 196-199
- Adaramola, F, op. cit. 46-83

* Ibid, p. 55

2 Historically, Natura] |
of anarchy: Ibid.

30 Adaramola, o
*! Ibid.

» Whether of tyranny or

p. cit., p. 56; also cf Dias, op. cit., p.72
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versal

values are posited to be timeless
al in character. N scope ang

tral

i has led to the promulgation .o.f international instruments 1ij
intemaﬁ‘mal F;ovenant on civil gnd political rights, 19166?
Jropean convention for the protection of Human Rights ané
Fundamental FreedO_mS 1950; Covc?nant for the Enforcement of

rights in Africa; the International Convention on Civil and
| Rights 1966; and the African charter on Human and

Nations Universal declaration of Human Rights 1948 is
mark international mstrument engendered by the natural
aw thinking the international instrument has right as to life as one
of its cardinal provisions. In its Article 16(3) “everyone has the nght

i life, liberty and security of the person”.”

United
jnother land

The influence and uses of Natural law thinking transcends
- ternational arena, it also cuts across various Municipal levels. For
example in England the courts invoke the principles of Natural
Justices as the test of validity of legal acts. Also the principles of
Nemo Judex in-causa sua and audi alterm paten are used as checks
on administrative acts, which are repugnant to natural justic:e:.33

In Nigeria, the courts apart from the use of order of mandamus,

certiorari, and prohibition also apply the “repugnancy” doctrine to

detgnlqsidne the validity of customary laws. For example in Eder v

ggS:n ; the'test ‘was applied to rend_er invalid a custom thgt

mfm‘;frs ab biological father of his child due to irregulanity 1n

repugnzittecause such custom was declared by court to be
o natural justice equity and good conscience.

AlS() In Ni - o
Hights '[I'I:Iel geria, the constitutional provisions on fundamental human
ean,ticoniroylsmn on the code of conduct for public officers and
ption law promulgated in the year 2000 are all evidence

* 01
, COf‘l&rc[laramola op cit., p. 67
S o
Conty 4150 use the orde oren "
. rs of mandamus, certiorari and prohibition 10

3 B idmmistrative acts.
Essien 1932, IINLR 47
o ' ‘
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of the principles and injec
of influence which natura

Nigerian legal system.

as well as the extent

. ns of natural law
nor nciples exert on the

] law 1deas and pri

Conclusion

This essay is an exposition of the pontifications of the various

schools of thought about law and analysis of .the natural_ lav\t/~
philosophy in particular as the premise arounq which all theories 0
law tevolve due to the modern day reflection of the theory n

practical lives of people and societies.

The deficiencies of natural law or what in some quarters 1S referreg
1o as its non-empiricism made natural to go nto oblivion in the }9
Century. However the resurgence of natural law in the twentieth
century in spite of all odds of the compelling logic of science and
the force of empiricism is a confirmation that its merits far outweigh
its weak points. As Lauterpacht observed:

...the part of law of nature in legal history including the
history of international law is more enduring and more
beneficent to society than positivism which either
1dentifies the law with or considers it the result of the
mere will of the state and its agencies hence natural law
has acted as a lever of justice.”

Though the natural law principle engenders questions such as which
law 1s good and what purpose is it there to achieve for society and
when the existing laws become obsolete or inadequate to meet the
need of change what steps should be taken. It also enables the

society 10 meet the post crises challenges of reconstruction and
progress. According to professor Adaramola,

“The atrophy suffered by most African legal systems 1s
also traceable to lack of sufficient natural law influence
on them. In spite of its obvious deficiencies. natural Jaw
proyxdes a check on the abuse of power and liberty and
aganst unjust, corrupt or inhumane svstem that is not

Hersch Lauterpacht. Kelsen's Pure Science of Law in

e b - Modern Theor
Law., 1932,p. 76 Cf. Adaramola. op. cit, p. 2 S

[ S
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