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INE
ADMISSIBILITY OF ILLEGALLY OBLAI N NIGERIA
MAKING A CASE FOR REFOR
BY
YO

OLATOYE KAREEM ADEBA i The
INTRODUCTION. . . s still admu » Lk
It is trite law in Nigeria that illegally obtained Zw:zc;nof V the Sfate‘. ' This
principle was enunciated in the case of Musa 5a al y position estathhefi in the
position of law in Nigeria is traceable to the CommO:t }?e aleink uruma), whichalso
case of Kuruma V R’ (herein otherwise referred t:sz RV Leatham Thus:

had its root in the statement of Cramton J in thec

ou steal it evett, itwould be admissible
y

“_. It matters not how you get it, if
in evidence”.’

e of evidence 18 relevant,. it is
the evidence is obtained.
Nigerian Evidence Act

ation or S. 6 of

The implication of the foregoing is that once a p1ec
admissible and the court is not concerned w1th. hO'W
Similarly, this principle of law has statutory backing n the o
(herein referred to as the Act). The rule in Kurur.na is the O'u[ e Shiempetion
Evidence Actand the scope of the rule in its application. Deducible fro

is that admissibility is basically premised onrelevancy.

Some evidence are often obtained through searches without warrant, bugging of
homes, seizures of material in the home or offices, defective execution of warrant et
cetera. The issue then is that the application of the rule Kuruma V R (or Musa Sadau
case in Nigeria’) is capable of constituting an infraction of the right to privacy of a
person. In fact the decision of court in Musa Sadau case is glaringly a deliberate
violation by the police of the accused's fundamental right to privacy as entrenched
in section 23 of the then Nigerian Republican Constitution®.

It shows clearly that the rule in Kuruma and Musa Sadau cases has a constitutional

dimension that transcends the gamut of law of evidence, both statutory and
common law perspectives.

* Olatoye Kareem Adebayo LL.B,B.L,LL Misa Lecturer at Facyl
(1968) LMLR 208

? (1995)AC 197

(1861) 8 Cox cc 498 at 501

(1861)8 Coxcc 498 at 501

(1968) NMLR 208

ty of Law, Lagos State University.

Nigerian Republican Constitution 1963, A similar provision js
. Provisionisin S.37 ofthe 1999 :
Constitution,
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The aim of this essay is to seek to balance the two interests that emerge in this
situation namely, the interest of the state in the protection of crime and
administration of justice and that of individual citizen to enjoy his constitutional
right to privacy unimpinged by the state and or its law enforcement agents. This
researcher shall also try to resolve the conflicts that may arise from the
reconciliation of the two interests taking cognizance of the application of the rule in
otherjurisdictions especially other accusatorial legal systems.

-

Illegally Obtained Evidence and the Scope Of The
Rulein Kuruma V R

As stated earlier on in the introductory part, the hallmark of admissibility of
evidenceis relevancy. Thatis to say that whethera piece of evidence is admissible or

otherwise is premised on whether the fact to be established by such evidence is
relevant to the factinissue.

The Stephen's Digest of the Law of Evidence definesrelevanceas;

“any two facts which if applied are so related to each other that according
to the common course of events are either taken by itself or in a connection
with other facts proves or renders probable the present o future existence or
non existence of the other"”.

Factin issue on the other hand is defined in S. 2 of the evidence Act as;

“any fact from which by itself or in connection with other facts the
existence, non-existence, nature or extent of any right, liability or disability
asserted or denied in any suit or proceeding necessarily follows".

The rule that all relevant evidence is admissible, though subject to some exceptions
under 5.6 (A) of the evidence Act’, thereby making it possible for courts is initially
traceable to the case of JORDAN v LEWIS' ‘where the court rejected the argument
of the accused person that a copy or an original indictment against him required to
be produced in a latter proceeding without authority (illegally) and therefore the
copy should be rendered inadmissible.

" Stephen's Digest of the Law of Evidence 12" Editionart 1.
% '8.2(1)Evidence Act Cap 112, LFN 1990.
* Such as the Hearsay Evidence, Character Evidence, Opinion Evidence and similar facts Evidence.

"% (1728) 14 East 306
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E' 'where the
The rule gained further grounding in the case of ELIAS v PAS]\ig:; person, held
court, in an obvious show of how unjust the rule may be to an aC;e oliceman who
that an action for damages for trespass would not lie against ; Ev ere used in a
seized documents not covered by a search warrant where ¢ eit on until Lord
subsequent criminal trial. The historiography of the e we.lle ally obtained
Goddard’ *modified the rule into the modern day dictum that 1lleg
evidence isadmissible.

i ‘ . M

The foregoing rule gained acceptance in Nigeria as established in tgetf)afa?fi b::r:
Sadau & Anor V State'’ The appellant in this case was allege it S
involved in a racket by which vehicle licenses and similar forms weru 12 The police
Government press without authority and sold for money lllega. y}'l SR
armed with a search warrant searched the house of the appellant while 1e W ¥ ¥
and removed some incriminating materials, which were tendered in evidence
during the trial.

The appellant contended that the incriminating materials were planted in his house
by the police officers who conducted the search. He argued that the search was
illegal to the extent of its non-compliance with the provisions of 78 (1) of the
criminal procedure code of Northern Nigeria,” and consequently the
incriminating material should be rendered inadmissible. The Supreme Court

rejected this argument and held that the evidence derived from the illegal search
was admissible.

Given the fact and circumstance of this case it is obvious that the evidence is not
reliable (as it leaves the possibility of the police having deliberately planted
incriminating object in the appellant's house in his absence, yet the supreme court
faced with the absence of any local authority fell back on the ratio in the case of
KURUMA V R and admitted the incriminating material in evidence).

Apart from evidence obtained via illegal searches as €Spoused above, the rule has
variously been applied to evidence obtained through an illegal blood test thereb
leading to self incrimination as in the case of Ireland (No 1). »

i

(1934)2KB 164
KURUMA VR (1955) A. C. 203
* (1968)NM LR 208

rL
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been applied to evidence gpya;
It has ?lic:'s'i ‘avesdropping as in the casc oi?lsllijvatr}tu;c:‘:g; tht; use of agents
rovoca g = . d X »taking the accused fj
grints without telling him he might refuse to givethem ' ‘etc cete%a. finger

Arguments Forand A.gainst the Ru.le in Kuruma

Admitting evidence illegally ObthEd s an inclusionary rule whjl
same on grounds of illegality ?“d Injustice is an exclusionary rule. It is common
feature of the controversy-on this point of law that the supporter of inclusionary rule
tend to highlight the merits of the rule while the antagonist who are otherwli.ze the
supporters of exclusionary rule tend to highlight the demerits of the rule in
KURUMA case.

e disallowing

Professor Lafav ' is Qne of the scholars in support of inclusionary rule. From his
argument, the following points are hj ghlighted:

1. Therule that illegally obtained evidence is admissible is to enable the police to
some extent control crime,

2. Thecomplaisant members of the public who gamble and by alcohol and drugs
illegally will be deterred by raids and searches.
3. Theharassmentischeap and effective.

4. Public pressure demands that the police undertake some harsh action to enforce
thelaw.

Other arguments are:

1. Criminals are not restricted to their choice of weapons, neither should the police
be.

2. Trivial police blunders should not lead to exclusion of evidence for doing so
destroysrespect for the law by letting the guilty go free on technicalities.

3. Exclusion of the evidence amounts to the sacrifice of reliable evidence for the
sake of deterring the police from misconduct, thus favouring only the guilty and
causing two wrongs to occur instead of only one.

The argument for excluding illegally obtained evidence is represented by the
dictum of Justice Clark in the case of PEOPLE V CAHAN thus:
“The criminal goes free if he must, but it is the law that sets him free.
Nothing can destroy a Government more quickly than its failure to observe
its own laws, or worse, its disregard of the charter of its own existence”.”°

'Y Lafave “Improving Police Performance through the exclusionary rule” ML.R 391
’

** people V Cahan 367 U. S. 643 at 659

CAMPUS
MSSN NIGERIAN LAW SCHOOL, LAGOS 11




le, it is not necessarily true .that the
AL, deterrent effect ensures that in futyye
It, it de cted from illegal investigatiq,,
d evidenceisreliable

To the proponents of exclusw}r:aryui
exclusionary rule protects only the g et
both the guilty and innocent persons wi L i
Furthermore, itis not necessarily true thatillegally

T S
Application Of The Rule In Kuruma In Other Jurisdictio

trenched ang
- ma has been deeply en .

the rule mI;LguScotlaﬂ d and Ireland. In America, the
& i e on the Fourth ang

Just as is the case in Nigeria., .
strictly observed in Jurisdiction li eEn oot ;
genergl’l attitude of judges is to premise the appllc?tlon of. tﬂe n(l)hibits anreasoneby.
Fifth Amendment of the United States Constitution whic pr e
search, seizure and arbitrary arrests. Consequentll)c/, th;e pra:t:]eishz e the fas 0?
/ . . 3 . S a

illegally obtained evidence. This principle was firmly e _ LEC

;V(:EgEKé V UNITED STATES’ 'where Mr. Justice Day whl]e-rulm.g in f;:lw_)ur oﬁ the
appellant stated the reason for the exclusion of evidence obtained in violation of the

Fourth Amendmentas follows:

“If letters and private documents can thus be seized and h.EId and used in®
evidence against a citizen accused of an offence, the protection of the Fourth
Amendment ... ... .., is of no value, and so far as those thus placed
disconcerned, might as well be stricken from the constitution. The efforts of
the courts and their officials to bring the guilty to punishment,
praiseworthy as they are, are not to be aided by the sacrifices of those great
principles established by years of endeavour and suffering which have
resulted in their embodiment in the fundamental law of the land.? >

The exclusionary rule encapsulated in the foregoing statement was initially said to
be agplicable only to Federal courts.”* The somewhat controversial position of the
law finally of the law finally became laid to rest in the case of Mapp V Ohio® ‘where

the supreme court overruled its ruling in Wolf case and held that the exclusionary
rule became applicable both in Federal and State courts,

*1(1914)232 U8, 303

i Supra.

> Wolfv Colorado, (1949) 338 U. s.
* (Can.1981)12D.L.R. 3d 578

MSSN NIGERIAN LAW SCHOOQL, LAGOS CAMPUS

12



“The judge, in det‘fm_zining whether under the circumsta th

statement in proceedtfzgs would bring the administraticmnces , :. usg ?f
disrepute should consider all of the circumstances of the of ]u; ice n;’o
mnanner inwhich the statement was obtained, the degree to w};zr.o_;efh 1gs, the
breach of social values, the seriousness of the ég;lrar e th;ceﬁes:e;v a:hz
proceedings. It must be borne in mine that the investigit’ion of criminz:ls is
not a game to be governed by the Marques of Queens bury mines..... That a
police officer pretends to be a lock up Chaplain and hear ams-;ls ect's
confession is conduct that shocks the community; so is pretending to bf duty
legal aid lawyer eliciting in that way incriminating statements from suspect
oraccused, injecting Pentothal into a digbetic suspect pretendingit is his
daily short of insulin and using his statement in evidence would also shock
the community, but generally speaking, pretending to be a hard drug addict to
break a drug ring would not shock the community; nor would as in this case
pretending to be a truck driver to secure the conviction of a trafficker; in fact

what would shock the community would be preventing the police from
resorting tosucha trick.”’

Other factors that are considered are the relative seriousness of criminal charge and
the seriousness of the constitutional violation® ¢

The approach in India, just as the common law approach laid down KURUMA V
R’ is that admissibility is premised on Relevancy and once and evidence is
relevant, it would always be admitted regardless of the illegal source of such
evidence.”®

Australian approach is that of 'Public Policy' test. Factors such as seriousness of the
crime and the seriousness of the breach are considered. The court in the case of
Burning V Cross’ succinctly put the position as follows:

** Ibid, at pp 621-622
* Rothman V The Queen (Can.1981)12D.L.R578
. Supra

?*pooran Mal V Director of Inspection (1974) SC 348

** Gerald Dworkin, privacy and thelaw, 1978, P, 114]

MSSN NIGERIAN LAW SCHOOL, LAGOS CAMPUS 13




) 4 apl’ears’ the judge has

mpeting puplj.
r . it, the co

“Whereas such unlawf_‘g”es: ° In the exef‘:’sea inst each other. (?n the one
ifeerebing #E1e ih;ee:;ns?der-ed and wet’ghed ag ose who commit criming)
requirements mus

iction th ion of individyg)
: : bring to convicte rotectio o
hand there is the public ne;{lsf:hep“% lic interest in the Ebtaiﬂ ed by the aid of
offences, on the other hand 1 treatment. Convictions rice. Hence the Judicig]
from un;ﬂwf"l fa ":’f ;Z{;age obtained at 100 high p

unlawful or unfai .

discretion.”" maVR

Kuru =i
The R'ulel."‘,acy in the course of ob'tammg
rson's 1:1:1: conflict of individual interest
hencef he state in obtaining ev1den.ce for
eresto been perpetrated in the

Reconciling The Right Of Priv.acy V}Vith '
There usually arises an infraction of a p
evidence for use in court by tI'Iedpt;)'lllc.e,t
i in
Right of Privacy) on one hand and the . e e
flsegin court, regardless of the illegality thflt Ir(nlif:;a)
course of obtaining same (known as the rule in

scribed as the right to be let alone to live one's own life

Right of privacy has been de t of the individual to

with the minimum degree of interference. It includes the righ

is own life protected against: _ ) ) _
:?)ﬂdil}':::;erence I:/\rith privfte, family and home life; (b) ?terf?z)egtiicﬁ’slg;\ g:
physical or mental integrity or his moral and intellectua! fret.e 01'11;h P
honour and reputation (d) being placed in a.false .hght, (e) the el
irrelevant embarrassing facts relating to his private life; (f) t_he use o ’ ame,
identity or likeness; (g) spying, prying, watching and be.setl'{ng; (h) inter erenc:(?
with his correspondence; (i) misuse of his private COI].‘II'.I‘IU]:I]C&!Z]OHS:, written or oral;
() disclosure of information given or received by him in circumstances of
professional confidence. '

Right of Privacy is Statutorily recognized in such countries as America,’* China,
*Libya, * Turkey, *Japan, * Russia, * Nigeria’ ‘et cetera but it is not so recognized in
jurisdictions like England, India, Scotland and New Zealand.

** Ibidat 75
! Gerald Dworking, privacy and the law, 1978, p.11

** The fourth Amendment to the American constitution,
*? Article 12 of the constitution of the Republic

* Articles 19and 20 of Libya Constitution

** Article 15, Section 2 of Turkey Constitution,

¢ Article3s of Japan Constitution,

*7 Article 12B of Russia Constitution

Section37 of Constitution of the Federal Republic of Nigeria (Decree No.24 1999)
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The case of Nigeria is of particular interest as the right to privacy therein is not
absolute. A close examination of both sections 37 and 45 of 1999 constitution will
reveal this assertion. Section 37 of the constitution provides:

“The privacy of citizens, their homes, correspondence, telephone
conversations and telegraphic communications is hereby guaranteed and
protected”

-

Section 45 on the other hand provides;

“Nothing in sections 37, 38, 40 and 41 of this constitution shall invalidate
any law that is reasonably justifiable in a democratic society (a) in the
interest of defense, public safely, public order, public morality or public
health, or (b) for the purpose of protecting the rights and freedom of other

persons”

This section is a clear and unambiguous derogation from the rights guaranteed by
the sections stated therein. Nevertheless, in spite of the derogation, the right of
privacy to the extent it is guaranteed in section 37 is a sacred one which ou ght to be
maximally protected in the interest of not only the individual concerned but also of
public order, morality and health. In Nigeria, this right of privacy has always been
breached with impunity by the law enforcement agencies who in their bid to
successfully prosecute a suspect take the laws into their hands, conducting illegal
searches and seizures, bumping into people's home (privacy) without restraint.

Under Nigerian law, the combined effect of 5.36 and S.46 (1) of 1999 constitution is
to the effect that a person can apply to court to stop threatened acts, past and
present,’ ‘thereby constituting a remedy for the breach of right of privacy. Remedy
could also be obtained through the common law writs' “which can be brought
alongside anapplication under S.46 (1). The problem, however, is how effective are
the civil remedies available to an aggrieved person whose right of privacy has been
breached by an illegal search? An accused person who has been convicted via
illegally obtained evidence will consequently find it arduous or impossible to
proceed in civil suit against the officer who infracted his right of privacy even when
the aggrieved person is able to proceed and he wins, the poor officer is unable to pay
thereby rendering such as action fruitless. The alternative remedy resides in
criminal action against an officer for a crime committed in the process of conducting
asearch, but the practical problem is the usual reluctance of the Attorney-General to
prosecute alaw officer.

39

Federal Ministry of Internal Affairs V. Shugaba Darman (1982) 3NCCLR 915
Agbakoba V Director, SSS (1994) 6 NWLR Pt. 47
‘! Asemola V Yesufu (1982) NCLR 419

40
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serica, for instance, to
: tes of An
Unlted Sta

the infraction of rje},,
The foregoing problems have ma;ie S:; offective remedy f(:;l will be excluded iia
jonary rulea . btain
(r)(;sorri:/;octhfvlijsf tiiei):rc‘h;isézgonythat evidence 1llegr:111)’c(:)urt in the case of People y
cosrt prgceeding_ Thi}: position was established by

Cahan thus: . .
medy exists to deter violatioyg
nere

“The conclusion is inescapable t/?;j;’ig the rule which excl::d;fe iil:f;l Ity
. ' ' 0 ous

' g{:tsaeii:‘zcc;’l e‘;’;ge;f:zu(gflyc l;:;ijclusian can willt;;l;;‘jfngf; o
prosecutor that violation of the constitutionwi
as demonstrated il? the case of
d. Police officers invaded the
aw that requires such

On the other hand, the Judicial attitude in Nigeria )
Musa Sadau V The State® ’leaves much to be desir

- he 1
appellant house and conducted a search in breach of t it irtabaaRtS Of the
search to be conducted in the presence of two respec

h warrant i
neighborhood to be summoned by the person to Wh?m ﬂ]‘le fizasricn i £ o tha?
addressed.’ * The non-reliability of evidence so obtained 11168‘?‘ y the absence of
the evidence could have been deliberately planted by the offlcci‘s 1nurt et
the appellant with a view to incriminating him. Consequently the cotik i
should have-exercised the judicial discretion of exclusion of exclusion in
the accused.

In that case, one would have expected the court to give due consideration to section
23 in the interest of justice after all judges are bound by judicial oath to defend and
guard the constitution. * *The Nigerian constitution is modeled after the American
system, but unlike the American judges whose attitude stems from their obligation
to preserve and protect the American constitution as sworn to by them, the attitude
of their Nigerian counterparts in these areas of the law shows a reluctance to uphold
our constitution. There is no €xpress provision in the Fourth Amendment of
American constitution excluding illegally obtained evidence, yet their judges rely
on same for excluding evidence from illegal search. Nigerian judges' attitude should
benoless than itisin America. After all ithas been stated that

People V Cahan (1955)367 U.S. 643
i3
Supra
‘1s.78 (1) of the Criminal Procedure Code (applicable inth
"739. See the Sixth Schedule of 1963 anq 1999 Constitution
** Olmstead V US (1928) 277 US 438,

eNorthern Nigeria)
of the Federa Republic ofNigeria,

MSSN NIGERIAN LAW SCHOOL, LAGOS CAMPUS
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Observations, Recommendations and Conclusion

[t is pertinent at this juncture to observe that there are two principal interests
revolving around this issue. First is the ihterest'of the state to secure evidence
bearing on the commission of a crime and necessary to enable justice to be done.
Second is the interest of the citizen to e protected from illegal invasion of his
constitutionally guaranteed privacy. Neither of these two interest could hold sway
absolutely and neither of the two could 4 judicial'system premised on justice afford
to jettison. The two rather conflicting interests ought to be carefully balanced in

resolving the question of whether illegally obtained evidence is admissible or
otherwise.

In doing this, I think the approach already adopted in Canada is commendable.
Under the Canada constitution, evidence shall be excluded if it is established that

having regard to all the circumstance the admission of it in the proceeding would
bring the administration of justice into disrepute.’’

It is also recommended that in resolving the issue of admissibility of illegally
obtained evidence a court needs to ask itself some few questions. Namely: whether
the constitutional violation is a serious one; whether the violating act is deliberate or
carried out in good faith; whether the offence committed is a grievous one a simple
offence; whether there is any other investigation technique that could have been
resorted to; and whether there are alternative and effective remedies available to
the accused if the illegally obtained evidence is admitted. In respect of the first
question, where an officer armed with a search warrant meant for another suspect
onincriminating evidence, such evidence should not be excluded on mere technical
ground. But where the police without search warrant enters a suspect house in his
absence as was done in Musa Sadau case the reliability is in doubt and such
evidence should be excluded.

On the second question, while a deliberate violation of the law should attract
exclusion of evidence, the rule of inclusion should apply where the suspect is at
home but falls to heed the request of officers armed with warrant to open his door
consequent upon which the police officers break into the house.

On investigating technique, if the court finds that inspite of the availability of
alternative methods, the policemen used the particular technique culminating in
constitutional violation; such evidence obtained should be excluded.

8. 24 of the 1982 constitution of CanadaOn nature of the offence, where the offence

MSSN NIGERIAN LAW SCHOOL, LAGOS CAMPUS
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courts should not be

et :
: ; L . : ievous One of the public that
committed via the incriminating evidence isa g7 in the interest gally obtained

] ) . - it will be1 ille
disposed to excluding such evidence since it W fences, .
) ) m erejected.
such heinous crimes are curbed but in ca§€ of Sef‘ thg ACC should berej
evidence in violation of the constitutional rightso

le of
used

_ .. opened to the suspect
Also where there are alternative and effective ciV%l rer::?:.;sy got be excluded PUt
for infringing on his right, the incriminating ev1dt?1'lect torpursue other remedies,
where it would be practically impossible for thf? susp ropriate remedy for the
exclusion of the illegally obtained evidence ls.the aggnerican case of People V
accused. In the words of Chief Justice Traynor in the
Cahan

medies have
“We have been compelled to reach that conclusion becm_le; ;7;":2’1' ;eravisions on
completely failed to secure compliance with the constttltl s s s ot
the part of Police officers with the attendant result tha on and i effect
lord rules have been constantly required to partz_clp""’zts m
condone the lawless activities of law enforcement officer”.

By adhering to the foregoing the reputation of our judiciary as the last hope litigants
yearning for justice would have been preserved.

Lastly it is hereby strongly suggested that Section 6 of the Nigerian Evidence Act
being * ‘the statutory provision in Nigeria dealing with exclusionary rule, should be
amended and enlarged to incorporate the recommendations in this essay so as to

establish a statutory ground and guidance for the courts exercise of discretion to
either admit or exclude an illegally obtained evidence.

“Bee people V Cahan (Supra)
‘Tap112,LFN, 1990.
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