


CHAPTER SEVEN
INHERITANCE IN A MUSLIM FAMILY:
THE NIGERIAN EXPERIENCE

K.A. OLATOYE

[ntroduction

Inl}eflitan?e can bg defined as an estate in land which descends from a man to his
peirs" Inits broad sense the expression inheritance comprises the devolution of

property on death whether real property or personal property, whether affected

by will or b‘y OPCT,?UOH oflaw upon intestacy. In its technical sense it is derived
from Latin “heres”, an heir.?

[nheritance to the estate of a decea;sed may be either testate, where the deceased
left a valid will by which his estate is to be distributed or intestate where he leftno

will. Under Islamic Law, WILL (Wasiyyah) and intestacy are recognized aspects
of law of inheritance’.

Islamic Law which is one of the three legal systems applicable in Nigeria *, re-
stricts the power of the testator to dispose of his property by WILL to only 1/3
(one third)of the estate. The remaining two-third portion of the testator’s estate
devolves (on intestacy) by law on the Legal heirs as laid down under the Islamic
Legal System.

Historically, Islamic Law of inheritance has been part of Nigeria Legal System
with the entrenchment of Islam in the part of the geographical zone now called
Nigeria as far back as 11th Century. In fact, in the various constitutions hitherto
promulgated in Nigeria, jurisdiction s conferred on the Shari‘ah Court of Appeal
to determine, inter alia, matters concerning inheritance of a deceased Muslim.

Due to the legally pluralistic nature of Nigeria, the problem of conflict of laws as
well as the choice of law to govern the devolution of the estate of a praepositus
has always generated some controversies. Nonetheless, the courts of law have
always resolved the knotty issue by the application of the trite theories of inherent
incident theory® and ‘manner of life theory. Islamic Law of inheritance has been
given showers of accolades by modern jurists and scholars who have admired it
for its utility and formal excellence. In fact Macnaughten had this to say about

Islamic Law of inheritance:
In these provisions we find ample attention paid to intestates of gll
those whom nature places, in the first rank of our affections anc.l in-
deed it is difficult to conceive any system containing rules more strictly
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are in most cases born out of ignorance on the part of such praepositus.

This essay seeks to give the historical background to the applicartion.of Islamic
Law of inheritance in Nigeria. It also seeks to highlight the basic principles of

ic Law of inheritance, while the rights 0 _ S
I[?;avlvrg‘tiinh:,r?tance and the attitude of Nigerian Mu;.hm fapnhes thereof shall asg
be critically analyzed. In the end, valuable suggestions to improve the Lukewarn
attitude of the Muslims to Islamic Law of inheritance shall be proftered.

Historical Background To The Application Of Islamic Law In Nigeria

Islamic Law is as old as Islam in Nigeria. This is because the advent of Islam, in
some of the areas constituting Nigeria, brought along with it Islamic Laws. The
machinery for the administration of Islamic Law was, however, first established in
the Borno Empire and later in the Hausa states such as Kano and Kastina. His-
torically, long before the 19th century, the principal law administered by the courts
in most parts of the territory now constituting the Northern part of Nigeria was
Islamic Law of the Maliki school, the main sources of which were and are still in

writing?,
Richardson conﬁm_led that by 1914 when Northern and Southern Nigeria were
amalgamated, a native court system had been established in the North which (in
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involving questions regardin Musl;
ters 1VO & Muslim personal : .
ine region. Other traces of the recognit; Y law from any native court i

eria can be found in the Northern Nj geria Penal Code!! :
October, 1960 and the constitution of Northern Nig(;rfa lgggslcz:d bt et Lot

The Shari‘ah Court of Appeal wag established und a¢ i
peal 1960 10 repeal and replace the Mos under the Shari*ah Court of Ap

be competent to decide:

(a) Anyquestion Och_)slem Law "regarding a marriage conducted in accord-
ance :thh that law, including a question relating to the dissolution of such a
marriage ora question that depends on such a marriage relating to family
relationship or the guardianship of an infant.

(b) Whereall the parties to the proceedings are Moslem, any question of Mos-
lem Lz.tw regar_dmg amarriage, including the dissolution of that marriage or
regarding family relationship, a foundling or the guardianship of an infant.

(¢) Any questionof Moslem Law regarding a Wakf, gift, will or succession where
the endower, donor, testator or deceased person is a Moslem.

(d) Any question of Moslem regarding an infant, prodigal or person of unsound
mind who is a Moslem or the maintenance or guardianship of a Moslem who
is physically or mentally infirm; or

(e) Where all the parties to the proceeding (Whether or not they are Moslems)

have by writing under their hand requested the courts that hears the case in
the first instances to determine that case in accordance with Moslem law.

The Constitution of the Federal Republic of Nigeria 1979 also recognizes the
application of Islamic Law in Nigeria. The 1979 constitution specifically distin-

guishes between Customary Law and Islamic Law".

Section 240 (1) provides also that “there shall be for any State that requires it a
Shari‘ah Court of Appeal for that State”, the jurisdiction of which is similar to that
" provided under section 11 of the Shari‘ah Court of Appeal Law 19636, The
1989 Federal Constitution also recognizes the establishment of a Shari‘ah Court

of Appeal for any State that requires it'” and the application of Islamic Law'3,

Also under 1999 Constitution there is ample provision for the application of Is-
lamic Law by the Shari‘ah Court of Appeal of any State. Section 277 of the Law
Provides thus:
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was the only alternative?. Deducible from the foregoing is that the application of
[slamiC Law was as a separate system of law has been put into practice in many

arts of Northern Nigeria. In the southern parts, the establishment of Islamic Law
as a separate law 1s yet to materialize despite the constitutional provision of the
establishment ofa S'hana Court of Appeal for any state that requires it. No doubt
however, that Islamic Law can be applied as the personal law of individual in the
southern states depending on the conduct and attitude of the individual parties. It
has however been he_ld that it is not enough that the individual or parties are nomi-
nal Muslims, Islamic Law will only apply if the individuals or parties regarded
themselves as subject to Islamic Law and acted accordingly®.

The fact is, therefore, established that Islamic Law is recognized and applicable in
Nigeria. It is applicable in the Northemn states as a separate system of law and not
subject to the repugnancy doctrine while the courts in the Southern states may
apply Islamic Law as personal law depending on the conduct of the parties.

Inheritance Under Islamic Law

The Basic sources of Islamic jurisprudence are the Qur’an (Divine revelation)
Hadith (saying & deeds of the Prophet of Islam) Jjma (Consensus of Jurists’
opinion) and Qiyas (Analogical deductions of the Jurists). The Qur’nic and Hadith
legislation as regards intestate succession in Islam did not emerge at once. It was
rather introduced through a gradual process, until it finally acquired its present
structure, form and substance, and further achieves its development, beauty, €x-
cellence, legal and spiritual perfections over any succession laws known to and
claimed by any system in this globe. Little wonder then, therefore, about the rec-

ommendation of a learned author in his book, Basic Jurisprudence in Nigeria,

..principles of Islamic family law of succession could be adapted
into the common law of Nigeria by reason of their fairness, equity
and progressiveness®.

Prior to the advent of Islam which indubitably transformed the benighted world,
there existed in the Arabian Peninsula four grounds of intestate succession viz:
Blood relationship (Nasab); Adoption (Tabanni) Defence pact (Hilf) and marriage
(Nikah)?. Under the early Arabian Succession Law (prior to Islam) minors and
female heirs were not eligible to inherit their deceased relatives. Similarly, marriage
asa ground of intestate succession only favoured a husband as a widower. He had
the sole right to take the whole estate of his wife by intestate succession to the
exclusion of her blood relatives. The law accorded no legal status to the widow.
She had no legal capacity to inherit her husband. As a matter of fact, the widow
formed part of the chattels inherited by a personal representative of the deceased”.

Upon the advent of Islam a temporary system of intestate succession, based on
Muakhah (Islamic fraternity) was initiated by the Prophet Muhammad (S.A.W.).
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This new ground

Upon the achievement of the purpose for which Makkah was initjateq and yp,,
the liberation of Makkan, Islamic ﬁ'alermt_y was abthhed by Sunnah C{fthe Prophey
which says “There shall be no immigration (to Madinah) after the liberatiqy (of
Makkah). Adoption as a ground of intestacy was alsq abolished by a divine
legislation® while the military compact which in fact ratified at the early days of
Islamic era (according to the Muslim Jurists Malik, Shafii and Ahmad)as 5 groung
of intestate succession, was later abolished and superseded by Ayarul F ara'if
1.e. Qur’anic verses on succession) where Allah (S WT) says¥:
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widow is 1OW at par with her husband in matters of succession. She now has
aoquired @ legal status and personality distinct from her husband, unknown to the
womenof the old Arab days. She is no longer an inheritable chattel as she used to
e in those days. Like heirs by blood each of the couples has his/her own fixed
cpares which was not the case before 2. Another ground of succession not known
o the Arabs of the days but newly introduced by Islam, is the relationship, that
existed at one time between a master and his freed slave.

pirst, the freed slave dies having been survived only by his one-time master who
<t him free, the latter would inherit the former (even in preference to the Muslim
public treasury) 2. Although according to Coulson reference to the institution of
slavery, which is no longer relevant to present Muslim society, but which is the
subject of amassive corpus of law in the traditional authorities, is partially or
almost completely committed in the day discussion of Islamic intestacy®. Ineed
1o mention here that in discussing the nature of Islamic inheritance, attention must
ve called to the fact that there are different schools or versions of the Shari‘ah,
each of which possessed its own authoritative legal manuals on inheritance and
each of which is represented, for its true interpretation of the Shari‘ah even though
they agree on basic issues.

The vast majority of Muslims known from their basically common religious adher-
ence as Sunnis are divided among the four schools of the Hanafis, Maliki, Shafis
and Hanbalis, while their minorities who stand apart from the Sunnis on funda-
mental theological issues are the Ibadis and the numerically larger group of the
Shiah which is itself split into the three distinct branches of [thna-Asharis, Ismailis
and Zaidis. It is the duty of the court to apply the school of law to which individual
litigants concerned have personally chosen to give allegiance.

Resolution of conflicts between the different schools is by certain rules and in
matters of succession, such conflict will generally be resolved by application of the
rules of the school of the praepositus. Due to factors not unconnected with the
historical spread of Islam and political developments the populations in fairly well-
defined geographical areas of the Muslim world have embraced a particular school
and the country in that area have become wedded to the application of the doc-
trine of that school®. For example in some parts of the Middle East, the Hanafis
school applies. In West Africa, the Maliki law school applies. The Shaffii law
obtains in South Yemen while the court of Saudi Arabia apply Hambali doctrine.
In the present essay, reference shall be had to Maliki school in the Sunni group

which is applicable in Nigeria.

Furthermore, another feature of Islamic Law of succession which must command
attention is the process of modern reform of the law which has taken root in many
Muslim countries and communities in the field of family law in general and succes-
sion law in particular. In the Indian sub-continent for example, statute law has in
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the legal heirs, for those whose material benefit the corppulsory rules of il)heritfmce
are designed and commanded, are prepared voluntarily to forgo their rights.

In Islamic Law of inheritance particularly intestacy, there are laid down stepstobe
followed . The first step is to ascertain the gross estate, upon which funeral ex.
penses and debts are a first charge and this involves the application of the ulin
vires” rule to the deceased’s acts and transaction during his death sickness. The
nextstep is to give such effect out of the net estate to bequest as the ultra vires
doctrine and the rules relating to the validity of bequest allow them to ascertain
who are potentia}ly th-e heirs of the praepositus taking into consideration the cir
cumstances upgn which the rights of the heirs depend i.c. applying the rulesre

garding conditfons of and impediments to inheritance. And finally to distribute the
inheritance among the entitled claimants,
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pstothe excellence of the system in a formal sense Williams Jones said:

] am strongly disposed to believe that no possible question could

occur on the Muhammadan Jaw of successior} which might not be
rapidly and correctly answered.

This was emphatically corroborated by Macnaughten in his words thus:

In these provisions we ﬁngl ample attention paid to interests of all
those whom nature places in the first rank of our affections and in-

deed it is difficult to conceive any systems containing rules more strictly
justand equitable,

Deducible from the above are some inherent benefit in Islamic Law of succession
which every given Muslim will want to benefit. Nevertheless, the situation in Ni-
geria presents itself for complexity. The co-existence in Ni geria of English and
Customary Law*’ naturally gives rise to conflict of Jaws problem. Consequent
upon this, a Muslim in Nigeria much as he may desire the benefit of Islamic Law
may be deprived of same either unwittingly or out of ignorance. Regarding the
rules governing the choice of law in Nigeria, there are many situations that may
present themselves for solution. For instance, which of the laws would govern the

infestate succession of the Muslims (Islamic Law or the received English Law) in
the following situations?

I. - Where a Muslim subject to native law and custom contracts a Christian mar-
riage outside the Act and dies domiciled in Lagos or the regions or any part of
Nigeria.

2. Where a Muslim subject to native law and custom contracts a marriage under
the Act but 8.36 of Marriage Act is not applicable because he has his property
outside Lagos.

3. Where a Muslim subject to native law and custom contracts a marriage out-
side the Act. , '

4. Where a Muslim subject to native law and custom first contracted a Mus] im
marriage but later contracted a Christian marriage or vice versa.

5. Where a Muslim contracts an Islamic marriage but later gets it registered
under the marriage Act. ~ '

6. Where a Muslim subject to native and customary law contracts an Islamic
marriage.

7. Where a Muslim subject to native and customary law contracts a marriage
under the marriage Act.

8. Where a Muslim subject to native and customary law contracts a monoga-
mous marriage other than that provided in the marriage Act.



t
wers to these questions? A - a

s of the Regions and Lag Sl

. 1dpr
o . on on this WOU urt law - Proy;
Furtner GOS8 s the iEh 0 ary Law?!shall be deprived oyt
in resolving rmall subject 10 English [aw 1s 10 govern or transacti;]‘
I

that no person 1Ot that . < position is justified
efits unless there w2, This position 1S} becaUSeE
0

tomary : e to social
involved is unknown o : reSIf;‘g?: how rationa;}d e((;('m e
lish Law on some therelorc, and jugtyy

= : : : ontracts) a Christia, .
conditions Pﬁ‘;s‘;l:;raw complewly to(a Musllmv:;f;% ‘t{ i ) hristiap, Mg,
by appl){leErrel:g'Lhc spouses ar¢ living @ customary L

riage W b cation of pre-] 900 statutes of general application deg
Prior to 1973, the applicd ubject to Customary Law wag e,

ons S , :
with intestacy to the estates of pers ffect of Section 36 (which has limit

: : Thee
: 36 of Marriage Act. :
:;ISEdcalz)iianao gos is to remove from the ambit of Customary Law, the Sliege,

sion rights of persons who have contracted a statutory marriage whether o u

they marry under the Act. - o |
In respect of which law actually governs each partlcular situations earllef,pajmei
two tests have been evolved by courts; “the inherent 1n01den‘5 theory' and
“4ntention or manner of life theory”. For instance,-where a Mus}un marries a ey
convert (formerly a Christian) whose family requires tha_t marriage be condugty
in the church what law will govern the intestate succession of such people? T
courts have not been consistent, nor uniform in giving answer to this and man

other questions.

Some cases have held that a Christian (church) marriage automatically makes
English Law applicable “, others have held that whether English or Islamic Lawi
to govern depends upon the intention or manner of life of the parties *. The fir
group is that based on the inherent incident test which provides that a monog
g‘l’]‘]‘:t(t’;:i‘:gh 3‘811:‘111;583 (by a]l}l/jl}lslhn)fousts the jurisdiction of Customary Lav

! ession. 1his test found judicial recognition in the cased
Cole V Cole “where Griffith J. stated in the course of his jugrglement that “n fat
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marmiage had hv‘:li 3 tfadll(tlonal way of life. Further €xamination of decided cases

on this 15SU€ reI‘I,lef s alack of consistency and uniformity in the rules governing the

choice of 1aW- i actit would appear that the only yardstick for determining which
tis to be used is based on the personal bias of the presiding authority*

geveral cases have rejected the above cited case of Cole V Cole’s mechanical
application of English Law and haye held Customary Law to govern the estate of
persons who had Cc;ontraf:ted Christian marriages. The first of these cases was
Asiata V Goncallo® which was decided barely two years after Cole v Cole. In
the instant case, a Yc_)ruba, had been seized as a slave in his youth and takeI; to
Brazil where he married a woman first according to Islamic rites and then accord-
ing to Christians rites. During his stay in Brazil, two daughters were bomn. When he
returned to Nigeria with his wife, he married a second woman under Islamic rites.

Upon the deceased’s death intestate the plaintiff, the only child of the second
marriage, brought an action claiming a share of the Estate. The divisional court
rejected his argument and claim on the ground that the plaintiff was illegitimate.
The full court however reversed it and held that the second marriage was valid
and applied Islamic Law, thereby giving the plaintiff a share in the Estate.

Griffith J. in this case stated that “there can be no doubt that the Christian marriage
was legal”. He however distinguished Cole from Asiata and held that Islamic Law
should apply. But on what basis then was Islamic Law applied?. It is submitted
that the court was much concerned with the fact that the deceased had been a
“bona fide follower of the Prophet” and both he and his wife “lived and died as
Muhammedans” The court was looking toward the deceased’s manner of life and
expectations. According to J. Griffith.

tes

But it may fairly be argued that assuming the marriage to be legal, still
it would be contrary to justice that Selia (the first wife) having impliedly
contracted Christian marriage for monogamy, her offspring should
suffer by the breach of that contract by their father. But the contract
which a Christian marriage would ordinarily imply was clearly not
implied in the present case as Selia not only went through a
Muhammedan ceremony of marriage first but she does not appear to
have raised the slightest objection to her husband’s subsequent mar-

riages and wives...”".
Deducible from this summation of the court is the view that the manner of life
approach should be the guide even if the parties had contracted a church marriage
for one reason or the other. This matter of life appr oach was more fully developed
Several years later in Smith V Smith’?a case much like Cole V Cole in t_ha_t it
There the deceased contracted a Christian

Involved a single Christian marriage- ,
nanisge EilnSlSni E ria Leone in 1876 and later purchased property and took up resi-
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and not conclusive evidence that succession should be regulated by English La

Moreover, what law prevails when a Muslim Con!:racts an Islmc mamage? I
this instance there is certainty that the manner of life theory will p;evaﬂ Withoy
conflict and the mosque marriage conducted will also serve as evidence thy];
lamic Law of intestate succession should apply. However, where a Muslim mg:
ries under the Act or contracted an Islamic marriage but registered it undert
marriage Act, what law governs it can be found under the Act. Section 36 of t
marriage Act provides thus:

The manner of li

Where any person who is subject to native law or custom contracts
a marriage in accordance with the provision of this Act and such

person dies intestate, subsequently to the commencement of this Act,
leaving widow or husband or any issue of such marriage.

Reading this section in conjunction with paragraph b, it reads thus:
Provided that (b) The
native law or custom be

contra-wise,

The tenor of the i
~IC Provision v :
such devolution contragieg €nread Conjuctiye]

- : whﬂf"
any limitay; Y with paragraph bis thatW

Ons on testamentary power by any ™"
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ary Law, then the Customary Law violated shal] operate but not the English
paw. InNigena Legal System as espoused earlier in this work, Islamic Law is
Considered'as atype _Of Customary Law. It would further be note,d that in Islamic
Law there is restriction on testamentary capacity as averse to the English Law
where there 18 relative testgmentary freedom. Such contradictions would in my
view i;l most cases render it sound logically to conclude that Islamic Law should
preVﬂl . .

Furthermore, we should not be oblivious of the Hi gh Court Laws provision. Sec-
tion 31 of the Hi gh Court Laws. explicitly provide thus:- “All imperial laws de-
clared to extend or apply to the jurisdiction of the court shall be in force so as far

only as the limits of the local jurisdiction and local circumstances permit and sub-
jectto any existing or future legislation”,

The laws provide that statutes of general application are to apply in Nigeria if, inter
alia “local circumstances” permits, and these are the native and Islamic Laws in
force in different parts of Nigeria®. In the light of the foregoing, a strong case
could be made for the argument that English intestate laws are “Imperial Laws”
and, therefore, would need adaptation so as to fit local circumstances and specifi-
cally the circumstance that most indigenous customary and religious laws in N i-
geria have rules restricting the disposal of property away from the heirs or family.

Succession is a regional and personal matter, an individual thereof has the right to
choose any law that governs his intestate succession. This is best expressedina
deduction from intention of the praepositus which can best be detected by the
“intention or manner of life test” explained above.

Conclusion

In the foregoing research work we have given an exposition of the Islamic Law of
inheritance, the historical background of its application in Nigeria and the right of
Muslim families to opt for the Islamic Law of inheritance in the devolution of the

estate of a praepositus.

erved that the concept of succession as a whole under
wishes of the deceased must be respected. This is his
stamentary power is limited to 1/3 of his estate. The
core of the law is the material provision for the surviving c.ie_pf:ndant_s and relatives
bound to the deceased by the mutual ties and I'eSpO-nSlblllltIeS \_vhlch stem from
blood to marital relationship. The Islamic system of inheritance is generally char-

acterized by justice and precision.

With Islamic Law, it is obs
that legal system is that the
right to make a Will but this te
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. research has shown that even thoug 1gerian
Be that as it may,

aCC()I(IS an |[](i \" (hlal l\/II]S .Ill the right to Choose the IaW that W()uld ng St]mtlgn

4 1 l ll . 'On the aﬂimde O Some Nige].i in

t fpersonal matters llke Successl " | |
reSpec 10}

0 . g
has been unsatisfactory. Many fickled Nigerian Muslims today wh, led they ix?; |
¥ 3

, ies to pass under their hangs thy
i i refer their properties to pas: : ougt |
in ,Islamlic \:}?Zn“l’g;l,i Iljt to be governed by Islamic lngestlacl:y. Their teg eni]\] nd
Will rat }e]r exercise in excess of 1/3 prescription by Is amic Law, T s
gﬁ:rlzr;ttat?tude of the Muslims is one of the problems against Islamj, Lay

inheritance despite its justness and equitableness.

Consequently, it is recommended that since afihegsence to ﬂll'ls law in Islap, sy
present more of moral per suasion than compulsion,* the Muslim Preachers _Should |
emphasize this area in their sermons (Khutab) to make the Muslims realize |
need for them to allow the laws of God to govern their affair S, CSpecially in |
area of inheritance, rather than their personal whims. The Muslim Couples shy;
also be enlightened that it is not a compulsion for them to register their Manigy
under the English Act after it had been conducted in Islamic way. And Wherejj;
so registered under the marriage Act, for formality sake, they should avojg fillyy

the form that will automatically subject them to succession rules under the Englis}} |
Law,

I
f

Another attendant problem militating against Islamic Law of succession is the deat |
of scholars with sound knowled '

The Prophet Muhammag S.A : : owh
edge to be forgotten on ( \;voslv({ {,lereponed to have said that the first kno"

: . . % ! deﬂ[m
What obtains today, In e Ofl_n}_lerltance. This is clearlyevi
made by the Musli)lln U‘;ﬁe;;(t)ohalt this trend jt 1s suggested that efforts shou

)
breed more scholarg versed in laws of inhertd!
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nsequently 1t1s recommended as fo1gye-

L 1. There should be scholarsh; S
those  who are willing t _
s et 6t L g 10 pursue their education and specialize in

2. There should be prize awarg

- ) s for students i .
cel in the Islamic Law of inheritance ents in the University who ex-

3. There should be professional chairs in Nioera T Tricercs
cialists in the Islamic Law of inherlirtzrl:é?lgena Universities for spe-

Apart from the foregoing there should be more public campaign to bring about
awareness among the Muslims in respect of this law of inheritance, their rights
given them under our laws. When these are done, the Muslims would allow Is-
lamic Law of succession to govern them and regulate their lives and properties, a
measure which is part and parcel of Islamic way of life. On the other hand, there
would be enough competent hands to handle the distribution of estate accurately
and justly as prescribed by Islamic Law of succession. And consequently the
Muslims would not be eluded by the universal, just and equitable rules of Islamic

intestate succession which is part of their rights entrenched in the Constitution of
the Federal Republic of Nigeria.



