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THE CONCEPT OF DUAL CUSTOMARY LEGAL
SYSTEMS IN NIGERIA: FACTS AND FALACIES

Edu, Hamzat Oladipupo”

1.0. Introduction

Writers often classify Muslim law as customary
Nigeria. For example, “in Nigeria, customary laws
Adaramola,’ “(1) The indigenous customary laws operating within different ethnic or
ethno-cultural areas. (2) The non-indigenous customary legal system, i.e. Islamic law
known as the Shari’ah, Operating in certain parts of northern Nigeria as customary law
Where the people have adopted Islamic tenets as such™ “but that notion is not correct.”
That is putting it mildly, with due respect to this academic guru in the field of law and a
very senior colleague, it is more serious than Just ‘not correct,” it is highly debatable if the
term ‘non-indigenous custom’ is suitable for any customary legal system, and if suitable,
then the received English law is as non-indigenous and non-ethnic to the Nigerian natives

as the Islamic Law, one is left to wonder at the conclusive r

eference to Islamic law by the
highly referred Professor when he writes “i.e. Islamic law known as Shari’ah,” to the

exclusion of the received Common Law which Lord Summers had described as a
Christian law as far back as 1917,° considering the fact that it is a clear historical fact that
both Islam and Christianity are non-indigenous and non-cthnical. However the
background to this mistaken concept, i.e. that there are two customary legal systems in
Nigeria, and they are of two classes namely, historical and legal.

or non-indigenous customary law in
are of two kinds”, writes Prof. Funso

1.1 Historical Background

After the full colonization of the territories now pieced together under the acronym
‘Nigeria’ in mid nineteenth century, the colonialists embarked on the project of quiet and
smooth governing of their colony, but they were confronted by various challenges the

most challenging of which was the diversified nature of the natives of this territory, not

only in character but also in culture and identities €.g., custom and religion. So diverse

were the people that it was written for example about one of the territories, “the Renin
Kingdom which expanded and contracted over time has always included various ethnic
groups within its shifting political and cultural boundaries.” The Benin kingdom is not

® Edu, Hamzat Oladipupo (LL.B; PGD: LL.M), Lecturer: Department of Islamic Law, Faculty of
Law, Lagos State University.

Funso Adaramola (Ph.D), Professor of Jurisprudence & International Law, was the Dean of
Faculty of Law, Lagos State University. Ojo, Lagos, Nigeria, Aug., 2006-Dec., 2008.

% Adaramola, F.; Basic Jurisprudence, Lagos, Raymond Kunz Communications, 3rd Edition, 2004,
?. 108.

Egwummuo, J. N.; Dynamics in Nigerian
4 Adaramola; op. cit., p. 108.
See Bowman v. Secular Society Ltd. (1917): All England Law Reports, 1920, p. 406.

Kaplan, F. E. S.: Native Law and Custom in Benin & Early Colonial Courts in Nigeria; 1997,
Annals of the New York Academy of Sciences vol. 81 6, pp. 245-313.
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Legal System, Enugu, Academic Publ. Co., 2003, p. 55.
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The Concept of Dual Customary Legal Systems in Nigeria 339

1.2 Legal Background

Conscious of the afore-mentioned challenges, the colonialists decided to intervene in the
peoples’ way of life by contacting the leadership, and directly or indirectly involving in
the incessant conflicts in the territory, like supplying arms to 2 compromising party in 2
conflict as they did in Oyo in the Ekitiparapo war,'? or starting a war of their own like
they did in Sokoto Caliphate in 1901," the Borno Kanemi in 1906." Kaplan wrote in her

~ essay about the Benin Kingdom “the kingdom’s independence was finally ended by a
British military expedition in 1897 and not to forget that such intervention in Lagos led
o the ceding of Lagos to the British by King Dosunmu in 1887, the exile of Kings
Owweranme Nogbaisi of Benin in 1912 and Williams Dapper Pepple of Bonny in Niger
Delta in the year 1920.”

After these conquests a form of govermments was put in place. Some part of the
semritory were placed under ‘direct rule’ of the crown from Britain, while some were
] -d under a partial representative governance called ‘indirect rule’, but in the main

. were made for the territory and all the citizens were regarded as ‘natives’ and all
as legal systems were called ‘native laws and customs.'® Various native law and
acts were enacted by the British Parliament to modify these existing systems

ective of whether it was Islamic as in the north then or customary as in most of the

{2 pocket of these areas in the west were having Islamic laws in place). “Before the

of the British, two set of law had developed in Yoruba land, one was termed
nary law and the other Muslim law,” hence the commencement of this
motion of a ‘double customary legal system’. :
alomialists adopted the term ‘Natives’!” to describe the people of their colony
« and described their existing rules of law as ‘customary.” “In many parts of
is the predominant law of the area, and consequently
“the native law and custom predominant in the area of
between the people’s customs and Islamic
mmﬂw&mwm& areas practicing it.
 the u&mmm zmd ignoring these British Acts unlike their
% To avoid coostant conflicts over this the British placed them
sstomomous government, while the south was
wder the rule of the British Crown.
e test for validity of the native laws, e.g., the
(Oed. No. 1), repugnancy, inconsistency and public
wimies 2l todzy in our legal system as represented by the
r Bwidlemoe Act which states

' Bt A 0p. CiL. pp- 12B-130.

3. N.: Dynamics in Nigerian Legal System, Academic Publ. Co.,Enugu, 2003, p. 48.
. Seealso Park AEW; op. cit., p- 30.

3 Mg | of the Native Law Act of 1956.

5 iative Court Law of Northern Region, s. 2.
¥ park, A. E. W., The Sources of Nigerian Law, London, 1963, Sweet & Maxwell, p. 105.
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The Concept of Dual Customary Legal Systems in Nigeria 339

1.2 Legal Background

Conscious of the afore-mentioned challenges, the colonialists decided to intervene in the
peoples’ way of life by contacting the leadership, and directly or indirectly involving in
the incessant conflicts in the territory, like supplying arms to 2 compromising party in 2
conflict as they did in Oyo in the Ekitiparapo war,'? or starting a war of their own like
they did in Sokoto Caliphate in 1901," the Borno Kanemi in 1906." Kaplan wrote in her

~ essay about the Benin Kingdom “the kingdom’s independence was finally ended by a
British military expedition in 1897 and not to forget that such intervention in Lagos led
o the ceding of Lagos to the British by King Dosunmu in 1887, the exile of Kings
Owweranme Nogbaisi of Benin in 1912 and Williams Dapper Pepple of Bonny in Niger
Delta in the year 1920.”

After these conquests a form of govermments was put in place. Some part of the
semritory were placed under ‘direct rule’ of the crown from Britain, while some were
] -d under a partial representative governance called ‘indirect rule’, but in the main

. were made for the territory and all the citizens were regarded as ‘natives’ and all
as legal systems were called ‘native laws and customs.'® Various native law and
acts were enacted by the British Parliament to modify these existing systems

ective of whether it was Islamic as in the north then or customary as in most of the

{2 pocket of these areas in the west were having Islamic laws in place). “Before the

of the British, two set of law had developed in Yoruba land, one was termed
nary law and the other Muslim law,” hence the commencement of this
motion of a ‘double customary legal system’. :
alomialists adopted the term ‘Natives’!” to describe the people of their colony
« and described their existing rules of law as ‘customary.” “In many parts of
is the predominant law of the area, and consequently
“the native law and custom predominant in the area of
between the people’s customs and Islamic
mmﬂw&mwm& areas practicing it.
 the u&mmm zmd ignoring these British Acts unlike their
% To avoid coostant conflicts over this the British placed them
sstomomous government, while the south was
wder the rule of the British Crown.
e test for validity of the native laws, e.g., the
(Oed. No. 1), repugnancy, inconsistency and public
wimies 2l todzy in our legal system as represented by the
r Bwidlemoe Act which states

' Bt A 0p. CiL. pp- 12B-130.

3. N.: Dynamics in Nigerian Legal System, Academic Publ. Co.,Enugu, 2003, p. 48.
. Seealso Park AEW; op. cit., p- 30.

3 Mg | of the Native Law Act of 1956.

5 iative Court Law of Northern Region, s. 2.
¥ park, A. E. W., The Sources of Nigerian Law, London, 1963, Sweet & Maxwell, p. 105.
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The Concept of Dual Customary Legal Systems in Nigeria 339

1.2 Legal Background

Conscious of the afore-mentioned challenges, the colonialists decided to intervene in the
peoples’ way of life by contacting the leadership, and directly or indirectly involving in
the incessant conflicts in the territory, like supplying arms to 2 compromising party in 2
conflict as they did in Oyo in the Ekitiparapo war,'? or starting a war of their own like
they did in Sokoto Caliphate in 1901," the Borno Kanemi in 1906." Kaplan wrote in her

~ essay about the Benin Kingdom “the kingdom’s independence was finally ended by a
British military expedition in 1897 and not to forget that such intervention in Lagos led
o the ceding of Lagos to the British by King Dosunmu in 1887, the exile of Kings
Owweranme Nogbaisi of Benin in 1912 and Williams Dapper Pepple of Bonny in Niger
Delta in the year 1920.”

After these conquests a form of govermments was put in place. Some part of the
semritory were placed under ‘direct rule’ of the crown from Britain, while some were
] -d under a partial representative governance called ‘indirect rule’, but in the main

. were made for the territory and all the citizens were regarded as ‘natives’ and all
as legal systems were called ‘native laws and customs.'® Various native law and
acts were enacted by the British Parliament to modify these existing systems

ective of whether it was Islamic as in the north then or customary as in most of the

{2 pocket of these areas in the west were having Islamic laws in place). “Before the

of the British, two set of law had developed in Yoruba land, one was termed
nary law and the other Muslim law,” hence the commencement of this
motion of a ‘double customary legal system’. :
alomialists adopted the term ‘Natives’!” to describe the people of their colony
« and described their existing rules of law as ‘customary.” “In many parts of
is the predominant law of the area, and consequently
“the native law and custom predominant in the area of
between the people’s customs and Islamic
mmﬂw&mwm& areas practicing it.
 the u&mmm zmd ignoring these British Acts unlike their
% To avoid coostant conflicts over this the British placed them
sstomomous government, while the south was
wder the rule of the British Crown.
e test for validity of the native laws, e.g., the
(Oed. No. 1), repugnancy, inconsistency and public
wimies 2l todzy in our legal system as represented by the
r Bwidlemoe Act which states

' Bt A 0p. CiL. pp- 12B-130.

3. N.: Dynamics in Nigerian Legal System, Academic Publ. Co.,Enugu, 2003, p. 48.
. Seealso Park AEW; op. cit., p- 30.

3 Mg | of the Native Law Act of 1956.

5 iative Court Law of Northern Region, s. 2.
¥ park, A. E. W., The Sources of Nigerian Law, London, 1963, Sweet & Maxwell, p. 105.
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The Concept of Dual Customary Legal Systems in Nigerid 343

In confrast, Islamic law being 2 divine law, sent by the Creator through His
=rs to govern mankind,”® Egwummuo writes, “Writers often classify Muslim law
omary or indigenous law of Nigeria, but this notion is not correct” 6 1t 1 wrong
_ i did not originate from Nigeria, “2 law is indigenous {f its origin blooms in
", e.g., customary law, local and national legislation and Nigerian case laws."
= law thus has its source in the Holy Qur'an and referred Tradition of the Prophet

), primarily, there are other secondary sources of Islamic law among which we

haghlight later.
Custom as 2 Source of Islamic Law

+wo cOmponents: the Divine and the Human components.
“The Divine Component: This constitutes all that is contained in the Qur’an and
con of the Prophet (PBUH) called the Sunnah. The Qur’an contains principles,
h the Absolute Sovercign—Allah— has revealed 10 guide
i d exemplification of those principles,
of Islam. It is these two that

divine, the ;mmutable component of the law. They constitute the Shari’ah.
p Component: This constitutes all the efforts of Muslim scholars and
< in finding best means of applying Sharia’h according to their
3 to their particular circumstances with due regard t0 the change in
< and experience, this is known as Jjtihad. It is purely human effort
tanding the provisions of the divine sources, collectivcly—ljma’a; or
< Istihsan-Istislah- Masalih al-mursal, etc.
d also been used t0 interpret the provision of the
—arces of Islamic law in efforts t0 understand the best means of applying the law
¢ becoming an important source of Islamic law. For example, most of the trading
« peceived the blessing of the law. The Prophet was reported t0 have said, “for you
ar custom and for us ours,”*® thus any custom (which had been defined in Islamic
“the totality of historical and cultural experience of a given people, which gives
taste and other characteristics that distinguish them from others)® that is
3= contrast with the Qur’anic provision, is deemed ratified, “For such customs 10
y however the following conditions must be satisfied:

{a) the custom is acceptable t0 the Muslim community,

(b) itmust have attained 1ong usage, ;

(c) it must conform to the sources of Islamic law. It has been suggested-‘{hat
Jslamic law does not look down upon custom of other people not does it aim
at destroying it.>

48 gee Bello CIN, In Usman v. Umaru {supra).
Egwumimic, JN_; Dynamics of Nigerian Legal System (supra) p- 55.
' hid., p- 55.

Buihari, vol. 1L, p. 152-
Ladan: supr2, p- 198.
o LTI L0 .I.N.,opcit., p. 45.
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The Concept of Dual Customary Legal Systems in Nigeria 345

‘ stination,” although the Constitution made reference in S. 242(2)
i ‘U cerigin aspecr of it,”® namely marriage, family relationship,
| nhl, foundling, waqf, gift, will or succession and prodigal or

somnd mind. None of these subjects concerns the appointment of
MGE succession to such offices.

5

259

e f2ct that issues of Imam, Naibi, other leadership offices in Islam are
ke scope of Islamic law.

Court of Appeal has no appellate jurisdiction in criminal causes and

Wigerian Constitutions, yet the scope of Islamic law encompasses such

Conclusion

e account given so far cannot be equated comfortably with the
i a2 written law so detailed and comprehensive that it is out of
=t it an unwritten law that needs to be explained by proof of fact’®!
 mote that Professor Adaramola listed six basic characteristics of
omary law, none of them can suitably qualify the Islamic law;
eristics can suitably apply to any law-customary, Islamic or
m any geo-political area, it reads: “They reflect the generally
= geo-political area or within the ethnic or sub-ethnic group where
amy law to exist it must be accepted by the society it resides. As the
logically concluded after a long voyage into the sca of legal ideas
=iimed as a normative psychological social management, social
ll control and social change, produced from practical social necessity by
anised society influences human conducts (emphasis mine)
Le. what is law, being a product of practical social necessity,
ptznce of the society to influence their conducts concerning the ‘social

the aw is set to address.
neither flexible nor rigid; neither inconsistent nor ambiguous, it is as
ithe first day it was revealed, any codification that deviates from its
part of it, that is why the Penal Code of 1959 (1990 after reform) can not
mic Criminal Law but can only suit a part of Islamic Criminal Law
Likewise any codification that is taken from sources of Islamic law in
s temet is part of it. The opinion that modern scholars must look into the
schools of Islamic thought, and come out with a code that will take all

im the 1999 Constitution either.
JE22) of the 1979 Constitution and s. 262(2) of the 1999 Constitution mentioned
et of Islamic Law.”
. Salawn (2002) 6 SC (pt. IT) p. 196.
Jumsdiction of Courts in Nigeria (Materials & Cases) , Lagos, Lagos State
e Law Review, 2006, pp. 205-206.
e Nigerian [egal System; op. cit., p. 59.
i, . 11.




*601 'd ‘eadns t1ovied
‘gz d zL6l
‘uuejsy-[e qeREIA-E ‘nutag ‘yedAnue(s(-je nje LeYS-UY JESBIPPI[ [BIMPRA Jnsni ‘IMBUPIED)

*ave[ AIeuIo)sno e Jou pue
LI2SIN UT ME[ JO S0INOS JOUNSIP JOYIOUE ST Me] OTure|s] aousy , o[doad oy 0} snousSipur
aSesn pue Woisno 3y} WOIJ JATISP O} PIEs 3q 10U UBd PUE ‘SB S3INQLIIE SWES oY) Ieys Jou
soop me] omue[s] "pafeo Aradoid os me] AIBUIOISNO 10U ST )1 ‘me] AIEWIO)SNO snouagipur
5171 3O Jus[eAmba OMUIEL[S] Ue SE JX2JUOD AES ) Ul PAILII} USYO ST e[ JIWE[S],, “INNIed 7]
D SNOUASIPUI 10U ST 1T J1 ME] ATBWIOISND OU ST 11 3sNedaq ‘1se3] o) Aes 0} Fuisnjuod s1  me|
A1PLIO}JSND SNOUSSIPUI-UOU, LIS) A1) S[TYM ISea] 3y} Aes 0) AFojoine) e ST me[ ATEWOISNO
snousSiput, wia) 2y og N Suisn dnoId [RIMNO-OULP3 AT9A 0 AINJRU UI snouagIpul
pUE [B20] SI ME] AIEWUOISND Jey) pajels 9q 0} SPasu )1 ‘3[onIe SHp pnpued oL
¢ UP,IIS OS[E ST [, 1IeyS ONUe|S] 24} oy
uayel St 1eq) me] Aue asnedaq uotuido punos e S “UONEBIIPISUOD OJUl SINSS! [e39] wIapotx

# ON [ ]0A 00 Jpumof mog pq3unyy  9pg




